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BCTYIIUTEJIBHOE CJIOBO
Jloporue npy3bs!

B a1y nerHroro mopy MeI permim 1o3aboTtuThes 0 Bac u mpenoctaButh Bam
yBJIEKaTeJIbHbIE CTAaThH, KOTOPHIE MOYKHO MIOYMTATh Ha II€3JI0HTe Ha TUISHKE WJIM B TaMake
Ha YIOTHOM JIETHEM CaJie.

B ouepensom HOMepe Halero crenuanu3upoBaHHoro m3aanus — «Chamber of
Arbitrators», MbI TPaAWIIMOHHO CcOOpaii HamOoJiee aKTyalbHBIE CTaTbu O
MEXTyHapOAHOM apOUTpa)Ke Ha PyCCKOM U aHIIMHCKOM S3bIKaX.

CerofHs Ha HAaILMX CTPaHUIAX BBl CMOXKETE y3HATH O BIMSIHUM UCKYCCTBEHHOTO
MHTEJUIEKTa Ha apOUTpaX, 33 JyMaThCsl, HY KHBI JIU CIIELMaJIbHBIE ITPaBUiIa O KOH(IMKTE
MHTEpeCOB Ul apOuTpaka B bemapycu, paccMOTpeTh anbTepHAaTUBHbBIE (OPYMBI JIIs
pPacCMOTPEHUsT MEXTYHAPOIHBIX KOMMEPUYECKUX CIIOPOB, IPUHATH PEIICHUE O BbIOOpE
apOuTpa B CAHKIIMOHHBIX PEATNAX U MONPAKTUKOBATHCS B 3aBJICHUN FOPUCIUKIIMOHHBIX
BO3PAKCHUM.

MBpI BbIpakaeM yBEPEHHOCTb, UTO MaTepraibl )KypHana «Chamber of Arbitrators»
OyIyT HOCUTH /711 Bac He TObKO pa3BiieKaTebHBIN, HO M IPAKTUUECKUI XapaKTep.

Kypnan «Chamber of Arbitrators» BbIpaykaeT pH3HATENHHOCTh HAIIIMM aBTOpaM
Y NOOYK/IaeT YuTaTeNell TakKe JEIUThCS CBOMM MPOQPECCHOHATIBHBIM OIBITOM. Barm
UJIeM MOTYT CTaTb KIIIOUOM K PEIICHHIO CaMbIX CJOXKHBIX 3a7ad, C KOTOPBIMU
CTAJIKUBAIOTCS IIPAKTUKYIOLLIE apOUTPasKHbIE CIICIIUATIMCTHI B Pa3HBIX CTPaHAX.

C noureHueM,

npeaceaare;ib MexxIyHaApOIHOI O
apOMTPaKHOrO (TPETEHCKOro) cyaa
«IHanaTa apoutpos npu Corose OPUCTOB)
Anexceil Kopoukun

I'naBHBIA pegaKkTOp KypHAJIa
«Chamber of Arbitrators» Buranuii Kpeiiqnu
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KOH®JIMKT MHTEPECOB B APBUTPAKE:HY>XHbI JIN
CIIELIMAJIBHBIE ITPABUJIA O KOH®JIMKTE UHTEPECOB JIJIA
APBUTPAXA B BEJIAPYCU?

AJiekceil AHHIIIEHKO,

napmuep Anischenko Laptev, wunen Ilpe3uouyma
llanamer Apbumpos, cmapwiui npenooasamenv bI'Y

apoump, meouamop

Hapbs Kopcak,

nomownux ropucma Anischenko Laptev, cmyodenmxa 4
Kypca gaxyibmema mexncoyHapoousvix omuoutenuti bI'Y

Aaéna Kiuemnua

nomownux ropucma Anischenko Laptev, cmyoenmra 4
Kypca ghaxyrbmema mexicoyHapooHvlx omHouieHut bI'Y

Annomayua. B cratbe paccMaTpuBaeTCsl MpodieMa MpaBOBOTO PETYIMPOBAHMS
KOH(JIMKTa UHTEPECOB B apOUTpaXke Ha pa3iIMUHbIX YPOBHSX, BKIIIOUAs MEXTyHapOIHOE
Y HAIIMOHATLHOE TIPABO, apOUTPAKHBIC PETTIAMEHTHI M MHCTPYMEHTBI «MSTKOTO TpaBay. C
YUETOM JIOCTYITHOM MPAaBONPUMEHHUTENTHHON MPAKTUKN W OOBEKTUBHBIX PEATHi aBTOPHI
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BBICKA3bIBAIOT MPEIUIONKEHHUST 00 ONTHMAJIBHOM MOAXOJEC K PETYJMPOBAHHUIO TPABUII O
KOH(IMKTE MHTEpECcOB B apouTpaxke B Pecrybmike bemapych.

Knwuesvle cnosa: apOutpax, KOH(PIMKT WHTEPECOB, HE3ABUCUMOCTh H
OecnipricTpacTHOCTh, PykoBossime mnpuHimnel [BA  oTHOcHTEnbHO — KOH(JIMKTA
MHTEPECOB, JAEKIApalUsl O HE3aBHCUMOCTH, OTBOZ apOHWTpa, OTMEHa apOUTPAKHOIO
pELICHUS.

KoH(MKT MHTEpECOB B MEXIYHAPOTHOM apOUTpaxke MPEJCTABISIET CUTYAIHIO,
NPy KOTOPOM JIMYHASI 3aMHTEPECOBAHHOCTh apOMTpa BIMSET WM MOXKET TMOBIUATH HA
HaJyIeKalee 1 00bEKTUBHOE UCTIONIHEHHEM UM CBOMX O0SI3aHHOCTEH MJIH MOJTHOMOYHIA. !

B nanHO#l cTaTthe OymyT KpaTKO MPOaHAIM3UPOBAHBI MOAXOAbI K OMPENECIICHUIO
NpaBUI O KOH(MIIMKTE MHTEPECOB HA Pa3iIMYHBIX YPOBHSIX MPABOBOTO PEryIUPOBaHus: 1) B
MEKIYHAPOJAHOM MpaBe, 2) B HAIMOHAIBHOM 3aKOHOJAATENBbCTBE, 3) B apOUTPAKHBIX
peryiaMeHTax, 4) ¥ B HOpMax T.H. «MATKOT0» IpaBa.

llanee,  oTTaJKuBasChb  OT  OOBEKTUBHBIX  pEUMi U JOCTYITHON
NpPABONPUMEHUTENBHON  TMPaKTHKW, OyJET BBICKA3aHO AaBTOPCKOE MHEHHE 00
ONTHUMAIILHOM TMOJXO/€ K PpEryJrpOBaHUIO TMpPaBWI O KOH(JIMKTE HMHTEPECOB B
MEKIYHAPOJAHOM KOMMEPUYECKOM apOUTpake, €CIM MECTOM PAacCMOTPEHHs CHOpPOB
spisiercst PecriyOivka benapych.

MexayHapoaHoe npaBo

Konenmss OOH «O mnpu3sHaHuM U NPUBEICHUHA B HUCIOIHEHUE WHOCTPAHHBIX
apOUTpaXHBIX pemeHnity 1958 T. (Hblo-HMopkckasi KoHBeHIMs) 2 He CONCPKHT
KOHKPETHBIX TPeOOBaHUM K KaHAUAaType apouTpa. OaHaKo B IPU3HAHUM U PUBEACHUH B
UCTIOJTHEHUE apOUTPayKHOTO PEIICHHS MOKET ObITh OTKA3aHO, €CJT COCTAB apOUTPAXKHOTO
opraHa Wi apOUTPasKHBIN MPOIECC HE COOTBETCTBOBAIM COTJIAIIICHUIO CTOPOH WJIH, TIPU
OTCYTCTBUM TAaKOBOIO, HE COOTBETCTBOBAJIM 3aKOHY TOM CTpaHbl, TJ€ HUMENT MECTO
apoutpax (ct. V(d) Horo-MopKcKoi KOHBEHIIH).

Cxorkee ocHOBaHHUE MpeaycMoTpeHo Takxke cT. 1X(d) EBponeiickoil KOHBEHIIMH O
BHeIlIHETOproBoM apoutpaxe 1961 r. (EBponeiickasi KOHBeHLHsI), COITIACHO KOTOPOM
OTMEHa apOUTPaKHOTO PEIICHUs, IOANAAIoIero Mo JekcTBHe EBporeickoit
KOHBEHIIMM B OJHOM W3 l'ocyaapcTB— y4yacTHMKOB EBporieiickoli KOHBEHIMH, OyneT
ABJISIThCS MIPUUMHOM OTKa3a B MPU3HAHWM WM UCIOJHEHWH 3TOTO PEIICHUS] B APYTHX
I'ocynapcTBax — yyacTHUKaxX EBpOIIEHCKON KOHBEHIIMU TOJIBKO ITPU YCIIOBUM, YTO OTMEHA
apOUTPa’KHOTO peleHus ObUIa MpoK3BeeHa B [ ocyqapcTBe, B KOTOPOM WM 10 3aKOHY
KOTOPOT'O 3TO pellieHre ObLJI0 BHIHECEHO, U JIMIIb MO OJJHOMY U3 CIICAYIOIIMX OCHOBAHUI:

! May K., Conflicts of Interest / Jus Mundi // https://jusmundi.com/en/document/publication/en-conflicts-of-interest.

2 Koneennus Opranuzainuu OObeMHERHBIX Hanmii 0 NpU3HAHWM M TIPUBEJIEHWM B WCIIOJHEHHE MHOCTPAHHBIX
apOuTpaxkHbIX pemenui (3akmodena B Horo-Hopke, 1958 r) // https://uncitral.un.org/sites/uncitral.un.org/files/media-
documents/uncitral/ru/new-york-convention-r.pdf .
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COCTaB apOMTpPaKHOW KOJUIETMHM HE COOTBETCTBOBAI COINIAILEHHIO CTOPOH WM, HPH
OTCYTCTBHHM TaKOBOT'O, HE COOTBETCTBOBAJI ITOJIOKEHUSM CT. [V EBpOIENCKON KOHBEHIINN.

HanmoHajbHOe 3aK0HOATEILCTBO

TpeOoBanme O HE3aBUCUMOCTH M OECHPUCTPACTHOCTH 3aKpEIUICHO B CT. 12(2)
Tunosoro 3akona FOHCUTPAJI o mexmayHaponHoMm ToproBoMm apoutpaxe (Tumosoii
3akoH FOHCUTPAUJI)?, cornacHO KOTOPOii OTBOA apOUTPy MOXKET OBITh 3asIBJICH TOJIBKO
B TOM CJydae, €CJIHM CYHIECTBYIOT OOCTOSITEIbCTBA, BBI3BIBAIOIINE OOOCHOBAHHBIC
COMHEHMSI OTHOCUTENIbHO €ro OeCHpUCTPacTHOCTM WM He3aBucUMocTH. JlaHHas
(GbopMyJIMpOBKAa TPAKTUYECKH JIOCIOBHO HCHONB3YETCS BO MHOTHMX HAIIMOHAIBHBIX
3aKOHAX, KacaroUMXcs MEKIyHapoaHoro apoutpaxa. IIpu 3tom kak TuIoBoil 3aKoH
FOHCUTPAJL, Tak ¥ TpUHATBEIE HA €r0 OCHOBAHWM HAIMOHAIBHBIC 3aKOHBI 4, He
OIPEACHAIOT TOHITUE «OOOCHOBAaHHBIX COMHEHHMID» W OOCTOSTENBCTB MPSIMO X
HIOATBEPKTALOLIX.

3akon IlIBermu «O06 apOUTpaXke»” TaKKe OMPENEIIET, YTO apOUTP JTOIDKEH OBITH
HE3aBUCHMBIM U OecrnpHUCTpacTHbIM (CT. 8). OfHAKO JaHHBINA 3aKOH TaKXKe COJCPIKUT
KpaTKUil IepeueHb 00CTOATENBCTB, KOTOPBIE MOT'YT BbI3BaTh COMHEHUS B HE3ABUCUMOCTH
wii OecnpucTpacTHOCTH apOuTpa. Hampumep, eciu apOutp BbICTyNan B KayeCcTBE
JKCIIEpTa WM WHBIM 00pa3oM 3apaHee OIpPEAEIni CBOKO MO3ULMIO B CHOpE WU
COJICHCTBOBAJI CTOPOHE CIIOPA B IMOJITOTOBKE WJIH M3JI0KEHUH €€ TIO3UIMH (M. 3 4. 2 CT. 8).

B Kuraiickoit HapoaHoit PectiyGiuke «apbumpasicras komuccust npuHumaem Ha
O00JDICHOCIU  apOUmMpo8 becnpUCmpacmHbIX U CHpaseoausvix compyonuxos» (cr. 13
3akona KHP «O0 apOutpaxe»)®. IIpu 31OM OTBOJ apOMTPy MOXKET OBITH 3asiBJICH B
OrPaHMYEHHOM KOJIMYECTBE CIIYYaeB, K MPUMEPY, €CIIM apOUTp «IMYHO BCTPEUYAETCS CO
CTOPOHOM WJIM areHTOM, MPUHUMAET OT CTOPOHBI WJIM areHTa MOJAPKU WM MOCEHIAeT
OpraHN30BaHHBIC UMHU OaHKETHD) (CT. 34).

®enepababnii 3akoH OAD «O06 apOutpaxke» ' yCTaHABIMBACT KPOME YCIIOBHIA
OTHOCHUTENIBHO JIOCTYDKEHHSI COBEPLICHHOJIETHS, J1€ECIOCOOHOCTH, OTCYTCTBUSI apecTOB

% Tunosoii 3akon KOHCUTPAJI o MexTyHapoiHOM TOpropom apoutpasxe 1985 r. //
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/ru/07-87000 ebook.pdf

4 Harrpumep, ct. 180 ®ezepanbHoro 3akona «O MexmayHapomHOM dacTHOM mpase» llseitnapckoii Kondeneparmu®,
nap. 588 ['pakIaHCKOTO MPOIIecCyaNbHOTO Ko/Iekca ABCTpUIicKOM PecrryOauku.

% 3akon IllBemnn «O6 apGurpaxe» (SFS 1999:116) (¢ m3M. u gon. BerynmBmumu B cwiry 01.03.2019) //
https://sccarbitrationinstitute.se/wp-content/uploads/2024/12/swedish-arbitration-act-2019 ru.pdf .

® 3akon Kutaiickoit Hapoauoii Pecriybmuku «O6 apoutpaskey //
http://chinalawinfo.ru/civil law/law_arbitration/law_arbitration ch4 .

"B ly6ae Qpynxuuonupyet MesxayHapoubiii purancoBsiit nentp Jy6as (DIFC) — gpunancosas cBoGOHas 30Ha, [T
KOTOPOI1 AeHCTBYET 0COOBIH MPaBOBOIT PEXUM M B paMKax KOTOPOH CYIIECTBYeT COOCTBEHHAs! CHCTEMa IIPaBOCY M,
npencrasiennas Cymamu DIFC (DIFC Courts). Otum o0ycioBieHa 0ocoOeHHOCTh apOuTpaxa B Jlybae —
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TpeOOBaHUS O TOM, YTO apOUTP HE JOJDKEH OBITh WIEHOM MOMNEUYUTEIBCKOTO COBETA,
UCTIOJIHUTENFHOM UPEKIMH WM  aJMHHUCTPAaTUBHOIO armapara apOHTPaXHOTO
YUPSKICHHS, 00JIAIAFOIIETO KOMIIETCHIIUEH 0 PEeryJIMpOBAHHUI0 apOUTPAKHBIX JIEN B
rOCyIapCTBE, a TAK)KE HE IOJDKEH MMETh HUKAKUX MPSIMBIX OTHOIICHHH C JTFO00H U3 CTOPOH
apOUTPaKHOTO JieNia, KOTOpble MOITIM Obl HaHECTH ymiepd ero OecpuCTpPacTHOCTH,
YECTHOCTU U HE3aBUCHMOCTH.

B cBoto ouepenp, ApOUTPaXHBIN 3aKOH MeXTyHapOJHOTO (PMHAHCOBOTO IIEHTPA
Jy6as’, kax n Tunosoii 3axon FOHCUTPAJIL, munis B o61ueit hopMe yKa3bIBaeT Ha TO, 910
OTBOJI apOHUTPy MOKET OBITH 3asIBJICH TOJIHKO TIPH HATTMIHH OOCTOSITEITHCTB, BHI3BIBAIOIITX
00OCHOBaHHBIE COMHEHHS B €T0 OSCIIPUCTPACTHOCTH WJTH HE3aBHCUMOCTH.

Takum 00pa3om, Ha YPOBHE MEKIYHAPOHBIX U HAIMOHATBHBIX aKTOB Yallle BCETO
YCTaHABIIMBACTCSl TOJILKO 0OIIIee TpeOOBaHUE O HE3aBUCHUMOCTH M OECIIPUCTPACTHOCTU
apOUTpa, a TaKXKe €ro 003aHHOCTh PACKPBIBATh MHGOPMALIHIO, KOTOPAst MOXKET MOBJIHAThH
Ha yKa3aHHbIE KaTeropur. M TOBKO B OTAETBHBIX HAIMOHAIBHBIX 3aKOHAX MPEIPUHSTA
HONbITKa CPOPMYJIMPOBAaTh OTKPBITHINA, WUIFOCTPATUBHBIM IE€pEUeHb KOHKPETHBIX
OOCTOSITENIBCTB, CBUJIETENILCTBYIOIIMX O HAIMUMU «IIPSAMOM CBS3W», «OOOCHOBAaHHBIX
COMHEHUID U T.I., U CO3/IAIOIINX, TAKUM 00pa30M, JI0Ka3aTeJIbCTBEHHYIO MPE3YMIILIUIO
JUTS 3asBJICHUSI OTBO/IA apOUTPY MO OCHOBAaHMSIM OTCYTCTBHSI Y HEro HE3aBUCUMOCTHU H
(1) GeCTIPUCTPACTHOCTH.

ApOuTpa’kHbIE peryiaMeHTbI

ApOuTpaXHbIe pETrJIaMEHTBHI, KOTOPBIM, Kak TMPaBHJIO, XapaKTepHa OOJbIas
KOHKPETH3aIWs U JeTaM3aIHs TOJI0KEHUH, YCTAaHOBJICHHBIX HAIIMOHATIBHBIMH 3aKOHAMH
00 apOuTpaxe, B OTHOIICHUH OMpe/eeHus: TpeOoBaHui K apOuTpaM U OCHOBAHUU IS
3asIBIICHUSI apOUTPaM OTBOJIA, B OOJIBIIMHCTBE CITYYaeB TAKKe OrPaHMYMBAIOTCS OOIIMMHU
MOJIOKCHUSIMH O  HEOOXOJIMMOM  HE3aBUCHUMOCTH W OCCIIPHCTPACTHOCTH — 0e3
KOHKPETU3AIIMU U TIEPEUNCIICHHSI KOHKPETHBIX CUTYAIlUH, KOTJ[a apOUTp mepecTaet ObITh
TaKOBBIM.

Tak, cratbs 12(1) Apourpaxuoro pernamenra FKOHCUTPAJI ycranaBnuBaer, 4to
Jr000My apOUTpy MOXKET OBbITh 3asiBJIEH OTBOJ, €CIIM HMEIOTCS OOCTOSITENILCTBRA,
BBI3BIBAIOIIIME OTPaBIaHHBIE COMHEHHS B €70 OECIIPUCTPACTHOCTH WA HE3aBUCHMOCTH.

ApOGutpaxsbiii perinamert ICC, B cBOIO 09epeib. 3aKPEIUISET, YTO KKIBIN apOUTp
JIOJDKEH OBITh M OCTaBAThLCS OECTIPUCTPACTHBIM M HE3aBHCHUMBIM OT CTOPOH, YUACTBYFOIITNX
B apOuTpaykHOM pazouparensctse (cT. 11(1)).

Cxoxue TIOTI0KEHUS UCTIONB3YIOTCS B apOuTpakHbIX periamenTax SCC (cr. 18.1),
CIETAC (ct. 24, 32.2), SIAC (1. 20), TIAC (ct. 10.1).

JIBOMCTBEHHOCTb MIPaBOBOTO perynuposanus. C ogHoi# cTopoHsl, cymecTByeT Denepanbubiii 3akoH Ne 6 ot 03.05.2018
«O06 apburpaxkey, a ¢ Ipyroi croponsl — Apourpaxssiii 3akoH DIFC Ne 1 ot 2008 roja.
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B cr. 5.3 Apburpaknoro pernamenrta LCIA conepskurcs uyTh Oosee «pa3BepHyTast
(bopMyIMpOBKa B OTHOILEHWH OMPENENICHUS] HE3aBUCUMOCTH M OECTIPUCTPACTHOCTH,
KOTOpasi TIPEAyCMAaTPUBACT, UTO «HU OOUH U3 HUX [apOoumpos] He 0ondceH Gblcmynams 6
apoumpadice 8 Kaiecmsae adgokama uiu YnoaHOMOYEHHO20 NPeocmasumerst Kakou-moo
CIMOPOHBL A MAKIHCe HU OOUH apOUmp He 00NHCEeH OA8aAmMb CO8enbl KAKOU-TUOO CIMOPOHe
no no6ody Cnopa CWOPOH, NPOBeOeHUs. WU  Pe3VIbmamos — apoumparicHo2o
pazoupamenbcmea.

Takum 00pa3oM, OONBIIMHCTBO PETVIAMEHTOB apOUTPa’KHBIX WHCTUTYTOB, IIO-
BUIMMOMY,. TIoA] BiusiHueM ApOutpaxsoro perinamenta FOHCUTPAJL He BhixoaAar 3a
paMKH yCTaHOBJICHUS 001LETO TpeOOBaHUS O HE3aBUCUMOCTU U OECIIPUCTPACTHOCTU U HE
coziepKar JJayke IPUMEPHOTO (HEe TOBOPS y’Ke 00 MCUEPIBIBAIOIIEM) TIEPEUHsI CUTYaIlUH,
KOTOpBIE TOMOTaId OBl CTOPOHAM W WX TPEACTABUTEIISIM OMNPEICIHUTh, SBISAIOTCS HX
COMHEHHUSI 0OOCHOBAaHHBIMH WJIM HET, M €CTh JIM TMEPCIIEKTHBA YCIIEIIHOTO 3asBICHUS
0TBOJIa apOUTPy. APOUTPHI TAKKE Yalle BCETO BHIHYXKICHBI CAMOCTOSITENTHHO PUHUMATh
pelIeHre 0 HE0OXOIMMOCTH U LIENIECO00Pa3HOCTH PaCKPBITHUSI TOM WIIM MHOW MH(OpMaIU
¥ 3as1BJICHUH CaMOOTBO/IA.

B 10 ke BpeMsi oTAeNbHBIE apOUTPAKHBIE UHCTUTYTHI TIONBITAIMCH PEIIUTh 3Ty
npo0seMy JIMOO TOCPEACTBOM BKJIFOUEHHS B CBOM PErIaMEHThl OTCHUIOYHBIX HOPM K
UCTOYHUKAM «MSITKOTO TIpaBa» B OTHOIICHWH KOH(IMKTa HMHTEPECOB, JIMOO ITyTeM
pa3pabOTKi U YTBEP)KICHUS CBOMX COOCTBEHHBIX CICIMATBHBIX TPABUI  WIH
PEKOMEH AN JU1s1 CTOPOH U apOMTPOB OTHOCUTEIIBHO Pa3pelLIeHHs] BOIIPOca O KOH(IIUKTE
WUHTEPECOB.

Tak, Haripumep, B cT. 14 ApOuTpakHOTO perfiamenTa Poccuiickoro apOuTpaxHoro
uenrpa (PALIL) ykazano, 4To mpu omnpeeneHu OeCpUCTPacTHOCTH M HE3aBUCUMOCTHU
apOUTPBI PYKOBOJACTBYIOTCSI PyKOBOISIIIMMU MIPUHITUTIIAMU MeKTyHapOTHOM acCOIUAIIH
IOPUCTOB OTHOCUTENHFHO KOH(IHMKTAa WHTEPECOB B MEXKIYHAPOTHOM KOMMEPUECKOM
apOuTpae (B aKTyaIbHON penakiuun)®,

B ct. 35 Apbutpaxknoro pernamenta SHIAC yka3piBaeTCsi, 4TO TIpU PaCKpPBHITHU
uH(pOpPMALIN apOUTPHI MOTYT CChIJIATHCS Ha TIOJIOKEeHU PykoBosmux nmpuHIumnos IBA
[...] WM COOTBETCTBYIOIIHE PYKOBOISAIIME TOKYMEHTHI, pazpadorannbie SHIAC.®

B cBoto ouepens ApoutpakusiM neHTpoM npu PCIIIT yTBepkaeHbl OTaeNbHbIE
[lpaBua 0 HE3aBUCUMOCTH ¥ OecrpucTpacTHOCTH apOuTpoB X . JIaHHBIA TOKYMEHT

8 TIpu ocyleCTBIEHHH CBOUX TOJIHOMOYMI apOUTpP MOJKEH BCErla OCTaBaThes OECIPUCTPACTHBIM U HE3aBUCHMBIM.
[anee, uumer cHocka O TOM, YTO #npu OnpedeieHul OecnpucmpacmHoCmu U He3a8UCUMOCU  apOuUmpbl
pykosoocmeyromces Pykogooswumu npunyunamu Mesxcoynapoonoi accoyuayuu opucmos (MAIO) omnocumensro
KOHGQIUKMA UHMeEPecos 8 MedcOYHaAPOOHOM KOMMePYECKOM apoumpadice (6 akmyanbHol pedakyuu).

% Shanghai International Arbitration Center Arbitration Rules (2024) / Jus Mundi //
https://jusmundi.com/en/document/rule/en-shiac-shanghai-international-arbitration-center-arbitration-rules-2024-
shiac-arbitration-rules-2024-monday-1st-january-2024 .

1° TIpasuna Ap6utpaxHoro nentpa npu PCIII 0 He3aBMCMMOCTH M GECTIPUCTPACTHOCTH apOUTPOB //
https://arbitration-rspp.ru/documents/rules/rules-on-independence-and-impartiality/.
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BKJTIOYAET HOPMBI, OIPEACINISIONINE KPUTEPUH STUYHOTO IOBEACHUS apOWUTPOB, JIMII,
KOTOPBIM MPE/IOAKEHO OCYIIECTBIISITh TIOTHOMOUMSI apOUTPOB, 1 KaHIUIATOB B apOUTPBHI,
B TOM YHCJIE TPEOOBAHMS K MX HE3aBHCUMOCTH 1 OECTIPUCTPACTHOCTH, TIOPSIKY PACKPBITHSI
OTIPEICNICHHBIX OOCTOSITENTBCTB, a TAKKE TMOPSIKY KOHTAKTOB CO CTOPOHAMH apOUTpaxka
UX TIPE/ICTaBUTEISIMU. B TipaBmiax cozieprkarcst Kak oOIye TpeOOBaHMU K HE3aBUCUMOCTH
U OCCIIPUCTPACTHOCTH apOUTPOB (CT. 4), TaK W MEPEUCHb OOCTOSATENILCTB, KOTOphIE: (i)
0e3yCIIOBHO TIPEIIATCTBYIOT OCYIIECTBICHHIO IMOJHOMOouMi apoutpa (ct. 5), (ii)
TpeOyronme packpsiTes (cT. 6), (iil) He TpeOyromue packpbITus (CT. 8).

JI0BOJILHO pactipoCTpaHEHHOM, JaKe KOT/a apOUTPasKHBIN PETTIAMEHT HE COICPYKUT
KaKUX-JTM00 CTICIMATbHBIX Ha ATOT CUET MOJIOKESHHH, SIBIISIETCS MPAKTHKA UCTPEOOBAHNS Y
KaHIMIaTOB B apOUTPHI J0 UX YTBEPKICHUS apOUTPAKHBIM MHCTUTYTOM JICKIIapaIyii O
HE3aBUCUMOCTH 1 OECTIPUCTPACTHOCTH, & TAKXKE PACKPBITHS MH(DOPMAIH, KOTOPas MOXKET
MIOCTaBUTh 3TO O] COMHEHUE MTPUMEHUTENTBHO K KOHKPETHOMY Jeiy. OObMHO (hOpMBbI
TaKUX JIeKJIapalyii pa3pabaThIBAIOTCS CaMHMH ApOUTPAKHBIMH WHCTUTYTaMH U
HANpaBJAIOTCS KaHAWAATy B apOHTpPhl CEKPETapuaTtoM Cyla TIocie TOMyYeHUs
uH(pOpMALIK O HOMUHUPOBAHUY CTOPOHOM WITH TIepe]] Ha3HAYEHUEM CAMUM HHCTHTYTOM.
Takast mpakTrKa, B yacTHoCTH, ucrojb3yercs B ICCH, LCIAY?, SCC (cr. 18.3 Pernmamenta
SCC), HKIAC®, PAII** 1 MHOTHX JpYTUX apOUTPaKHBIX HHCTUTYTAX.

Yto BaKHO, 3a JIOKHOE 3asiBICHME O HE3aBUCUMOCTH apOUTp, TMOMHMO
PEIyTalMOHHBIX TTOCIIECTBUI, MOYKET IIOHECTH JIOCTATOUYHO CEPHhE3HYI0 OTBETCTBEHHOCTh
BIUIOTH JI0 yroyioBHOW. Tak, HamprMep, Maja3HiiCKUil CyJ MPUTOBOPWII OPUTAHCKOTO
apOuTpa K IIECTM MeCAllaM TIOPEMHOTO 3aK/IIOUYEHMs 3a JIOXKHOE 3asBJICHUE O
He3aBucuMOcTH. [lo MHEHMIO Maja3uiickoro cyna, apOMTp BBEI B 3a0iyXJICHUE
Pernonanbupiii  apOutpaxsbsiii nentp Kyana-Jlymmypa (KLRCA), no3BonuB ero
HAa3HAUUTh ApOUTPOM HA OCHOBAaHMM JIOKHOTO 3asBICHHMS O HE3aBUCUMOCTH, YTO
HETaTHBHO CKA3aJIOCh KaK Ha peryTaIiy apOuTpa, Tak U apOUTPayKHOTO MHCTUTYTA. !

OmnbIT aBTOPOB YOSIUTENHHO MOKA3bIBAET, YTO MOI00HAS TIPAKTHKA UCTPEOOBAHMUS
MOJNMMCAHHBIX ~ apOUTpOM  JEKIapaiyii  (3asiBieHHM) O  HE3aBUCHUMOCTH U
OeCpHUCTPaCTHOCTH SIBJISICTCS BecbMa 3(h(HEKTUBHBIM MHCTPYMEHTOM U, C OJTHON CTOPOHBI,
CYILIECTBEHHO CHIKAET PUCKM HEOOOCHOBAHHOTO 3asiBJICHHs OTBOJOB apOHWTpaM Yxke

L ICC Arbitrator Statement Acceptance, Availability, Impartiality and Independence // https://iccwho.org/wp-
content/uploads/sites/3/2023/07/ICC-Arbitrator-Statement-Acceptance-Availability-Impartiality-and-Independence-
Arbitration-Rules-ENGLISH.pdf .

12| CIA Guidance Note for Parties and Arbitrators // https://www.lcia.org/adr-services/quidance-
note.aspx#7.6%20Independence%20and%20Impartiality .

13 Challenging & Replacing an Arbitrator / HKIAC // https://hkiac.org/arbitration/process/challenging-and-replacing-
arbitrator#:~:text=qualifications%20for%20confirmation.-,Art.,0r%20her%20impartiality%200r%20independence.

14 exnapauus apourpa PAILL // https://centerarbitr.ru/arbitrators-old/declaration/ .

15 Arbitrator Independence: Arbitrator Convicted to Prison for a False Statement of Independence / Aceris Law LLC //
https://www.acerislaw.com/arbitrator-independence-arbitrator-convicted-prison-false-statement-independence/.

Chamber of Arbitrators - Ne 05 (1) stHBapsb - utonp 2025 10 .



https://iccwbo.org/wp-content/uploads/sites/3/2023/07/ICC-Arbitrator-Statement-Acceptance-Availability-Impartiality-and-Independence-Arbitration-Rules-ENGLISH.pdf
https://iccwbo.org/wp-content/uploads/sites/3/2023/07/ICC-Arbitrator-Statement-Acceptance-Availability-Impartiality-and-Independence-Arbitration-Rules-ENGLISH.pdf
https://iccwbo.org/wp-content/uploads/sites/3/2023/07/ICC-Arbitrator-Statement-Acceptance-Availability-Impartiality-and-Independence-Arbitration-Rules-ENGLISH.pdf
https://www.lcia.org/adr-services/guidance-note.aspx#7.6%20Independence%20and%20Impartiality
https://www.lcia.org/adr-services/guidance-note.aspx#7.6%20Independence%20and%20Impartiality
https://hkiac.org/arbitration/process/challenging-and-replacing-arbitrator#:~:text=qualifications%20for%20confirmation.-,Art.,or%20her%20impartiality%20or%20independence
https://hkiac.org/arbitration/process/challenging-and-replacing-arbitrator#:~:text=qualifications%20for%20confirmation.-,Art.,or%20her%20impartiality%20or%20independence
https://centerarbitr.ru/arbitrators-old/declaration/
https://www.acerislaw.com/arbitrator-independence-arbitrator-convicted-prison-false-statement-independence/

TIOCJTIE VX Ha3HAUCHMS ¥ Havajia apOUTPaKHOTO pa3OUpaTesibCTBa, a C APYroi, HaoOopoT,
MIOMOTaeT CTOPOHAM B3BEIICHHO M apryMEHTHUPOBAHHO TMOIXOIUTh K OOOCHOBAHHIO
3asBIICHHBIX OTBOJIOB, OCOOCHHO B CHTYaIllH, KOTJIa apOUTp HAMEPEHHO CKPBUI T€ WIIH
WHBIC OOCTOSITEIIbCTBA, MOCTY)KHBIIME OCHOBAaHWEM JJIsi BO3HUKHOBCHHUSI COMHCHHUI B
HE3aBUCUMOCTH U (Wir) OeCTIpUCTpacTHOCTH W 3asBIICHUsI OTBoja. bomee Toro, dakt
COKPBITHSI TaKUX OOCTOSITEJIHCTB MOMKET CTaTh JOCTATOYHBIM OCHOBAaHUEM IS
YIOBJIETBOPEHUS 3as1BJICHUS 00 OTBOJIE, IAKE €CJIUA 3TH 0OCTOSITEIILCTBA CaMU TT0 ce0e U He
CBUICTEIILCTBYIOT O MPEIB3ITOCTH OTBEACHHOTO apOHTpa.

Msirkoe npaso (“‘soft law”)

OnHuM 13 HarOoJIee U3BECTHBIX IOKYMEHTOB, KOTOPBIN COACPIKUT B CE0E KPUTEPUHU
HE3aBUCUMOCTH U OECHPUCTPACTHOCTH apOUTpa, SIBISIOTCS PyKOBOASIIME TPUHIUITHI
OTHOCHUTEITLHO KOH(IIMKTa HHTEPECOB B MEXTyHapoaHoM apoutpaxke (IBA Guidelines on
Conflicts of Interest in International Arbitration) (PykoBoasimme npuHimunsl IBA,
Ipunnune)®, paspadoranasie CoBeToM MexTyHapOIHOM accolpariy opructos B 2004
rony. HecMotps Ha To, uto [IpuHIIMTIBI HE TIOTIEKAT 00s3aTEIbHOMY ITPUMEHEHHIO, OHU
MOJMYYWSIM IIMPOKOE TPU3HAHUE M PACIPOCTPAHEHUE B MPAKTUKE MEXKIyHApOHOIO
KOMMEPUYECKOTO  apOuTpa)ka, TOCKOJbKY IO3BOJSIIOT ~ YCTAaHOBUTH  CTaHAAPTHI
HE3aBUCHMOCTH M OECIIPHCTPACTHOCTH apOUTPOB MPU PacCMOTpeHuu criopa.t’

B depaie 2024 rona Obiia omyoaMKoBaHa OOHOBIICHHAST peAaKius PyKoBosImx
npuHLUIoB IBA, koTopast ctana tpetheit penakimeii nocie 2004, 2014 rogoB. OcHOBHAs
1eSTb UI3MEHEHUN — aanTupoBarh [IpUHIMIIBI TI0]] COBPEMEHHBIE 3aMpOoChl apOUTpaxka.
CrpyKkTypa JOKyMEHTa HE W3MEHWIach, |IpUHIMITBI MO-TIPEKHEMY COCTOSIT U3 JBYX
yacTeil: oOIMX CTaHIApTOB M TEPEYHs CHUTYyallui, TOTEHIMAIBHO YKa3bIBAIOIIMX Ha
HAJIMYME UM OTCYTCTBUE KOH(IMKTAa MHTEPECOB Y apOUTPOB.

Tak, B IepBO# YacTH, CeayeT OTMETUTh BaXKHbIe M3MeHeHus1 O01ero craniapra 3
0 packpbitiu  uHGMOpMalK apOUTpoB. HOBBIMEH cTamM TOJIOKEHHE KacaTelIbHO
HEOOX0MMOCTH apOuTpa HE MPUHUMATh Ha3HAYEHHE JTMOO 3asBIISTH CAMOOTBOJ, €CITH
apOUTpP CUUTAET, YTO EMY CJIETyeT PACKPbHITh OIPEICIICHHYIO HH(GOPMAILIKIO, HO TPaBUiia
npoeCCUOHANBHOM TallHbI WM JIpyrue TNpaBwia MNpoQecCHOHAILHOTO TOBEACHUS
NPEMSITCTBYIOT TaKOMY PACKpPBITUIO (CTaHAAPT 3€), a TakkKe MOJOKEHHE O TOM, YTO
HEPaCKPHITHE apOUTPOM ONPENEICHHBIX (PAKTOB U OOCTOSATENHCTB, KOTOPHIE MOTYT, TIO
MHEHUIO CTOPOH, BbI3BaTh COMHEHHS B €10 OECIPUCTPACTHOCTH WM HE3aBUCUMOCTH, HE

16 IBA Guidelines on Conflicts of Interest in International Arbitration, approved 25 May 2024 //
https://www.ibanet.org/document?id=Guidelines-on-Conflicts-of-Interest-in-International-Arbitration-2024 .

17 M. Moses. The Role of the IBA Guidelines on Conflicts of Interest in Arbitrator Challenges / Kluwer Arbitration
Blog // https://arbitrationblog.kluwerarbitration.com/2017/11/23/role-iba-guidelines-conflicts-interest-arbitrator-

challenge/.
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00s13aTENIbHO O3HA4YaeT HAMYME KOH(IMKTa MHTEPECOB WM HEOOXOIMMOCTH OTBOJA
apbutpa (craamapt 3g).

JlononHeHo Taoke mosicHenue k OOmieMy crannapTy 6, TIe pacKpbIBaeTcsi, 4To
NPEICTABISIET MO coOoM ropuandeckast ¢upma juist neneit [IpuHimios, a Takxke KTo
MOHUMAETCS TIOJ] TPETHUMHU JIMIIAMU, TIPEOCTABIISIONIMMI CTOpOHHEE (DMHAHCHPOBAHNUE,
Y CTOPOHHUMH CTPaXOBILMKAMH PACXOO0B.

Yro KacaeTcst BTOpPOit, mpakTdecKor 9acTy [ [puHIMTIOB, OOJIBITIE BCETO M3MEHEHHN
Y JIONIOJIHEHUI ObUTM BHECEHBI B OpaHkeBblid nepedeHb. HOBbIMU U1l TaHHOTO CIIMCKa
CTaJIY CIEAYIONIUE CUTYALIUH:

apOUTp B HACTOSIILIEE BPEMSI BHICTYTIACT WIIM BBICTYIAJ B TEUYCHHUE MOCIEAHUX TPEX
JIET B KAYECTBE SKCIEPTa OJJHOM 13 CTOPOH WM aPUIMPOBAHHOTO JIMIIA OJTHOM 13 CTOPOH
B HeCBs13aHHOM Jienie (11. 3.1.6.);

apOUTp B TEUEHHE MOCIEIHUX TpeX JIeT OoJiee TpeX pa3 Ha3HAYalICsl B KAuecTBE
AKCIIEpTa OJTHUM M TEM K€ NPEICTABUTEIEM WU OJTHOM U TOM ke I0puanYecKor (pupMoi
(m. 3.2.9.);

apOuTp B TeUEHHE MOCIEAHUX TPEX JIET Oojiee TpeX pa3 Ha3HAYaJICs OJHUM U TEM
JKE TPEJCTABUTEIIEM WM OJHOW M TOM K€ IOpUAMYecKod (UpMOM IJIsl ydacTusi B
MHCIICHUPOBAHHBIX CyJICOHBIX Tporieccax (mock-trials) nau moAroToBke K CayriaHusm (1.
3.2.10);

apOUTp COBMECTHO C MPEACTABUTENIEM OJTHOM M3 CTOPOH CHOpa OJHOBPEMEHHO
SIBJISIFOTCS pOUTPaMU B JIPyToM apOUTpaXKHOM pazouparenscTse (11. 3.2.12);

apOuTpbI B TEKyIIEM pa30HpaTesIbCTBE OJHOBPEMEHHO SIBIISIIOTCS apOMTpaMH B
JPYTOM apOUTpaXKHOM pazouparensctse (1. 3.2.13);

apOUTp 3aHMMaET KaKyr-TMOO PYKOBOISIIYIO JOLKHOCTh B apOUTPaKHOM
YUPEXKIEHUU WM HTHOM KOMIIETEHTHOM OpIr'aHe B OTHOILIEHWH CIIOPA U B 3TOM JOIDKHOCTH
y4acTBOBAN B MPUHATHM petuenuii (1. 3.4.3);

apOUTp MaeT yKa3aHWsI OKCIEPTY, BBICTyMAIOINIEMy B  apOUTpaKHOM
pa30buparTenbCTBE MO JPYroMy Jeily, B KOTOpPOM apOUTp BBICTYNAeT B KadyecTBE
npeacraButens (1. 3.5.6).

Kak ywxe Obuio orMeueHo, PykoBomsimme mnpunimiel IBA He sBistorcs
00sI3aTeNIbHBIMUA JUI TIPUMEHEHMS, 332 UCKIIIOYEHHEM CIIy4YaeB, KOrJa apOMTPaXKHbIMA
UHCTUTYT TPSAMO MPEAyCMaTpUBAET O0S3aTeNIbHOE HCHOJIb30BaHUE  apOMTpaMu
[TpyHIMIOB (KaK B IPUBEICHHOM BHIIIIE puMepe ¢ ApOuTpaskHbpiM periameHToM PALT)
00 00 ATOM JOTOBOPWJIMCH CaMH CTOPOHBI. Takke HEOOXOAMMO OTMETUTh, UTO
HECMOTpS Ha TO, 4TO PykoBojsime npuHimibl IBA UMEIOT ckopee aHrio-CakCOHCKUE
KOPHHM, Ha TIPAKTHKE OHU aKTUBHO UCTIOJIBb3YIOTCA U apOUTPasKHBIMU MHCTUTYTaMH CTPaH
KOHTUHEHTAIbHO-TIPABOBOM CEMbHU.
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IIpaBoBoe pery;mpoBaHue U NPaBONPHMeHNTe/IbLHAsI NPaKkTHKa B besapycu

Pecniybnuka benmapych sBsieTcss  y4acTHMIIGH Kak HL}O—ﬁOpKCKOI?I, Tak |
EBporeiickoii konBeniwid. Ctathst 18 3akona PecryOnuku benapych «O MextyHapoTHOM
apoutpakHoM (tpeteiickom) cyae» (3akom o MAC) | kak u TumnoBoil 3akoH
FOHCUTPAJI, ycTanaBmmBaeT, 9To OTBOJ apOUTPY MOXKET OBITH 3asIBJICH JIUIIIb B CITydae,
€CIIM  CYHIECTBYIOT  OOCTOSITENIbCTBA,  BBI3BIBAIOIIME OOOCHOBAHHBIE  COMHEHMUSI
OTHOCHUTEINIFHO €ro OeCTpuCTpacTHOCTH MITH HE3aBUCUMOCTH.

benopycckrie  apOUTpakHble HMHCTUTYTHI — PETYJIMPYIOT JaHHBIM  BOIPOC
AQHAJIOTUYHBIM 00pa3oM M OJM3KO K TOJIOXKEHUSIM ApOUTPaKHOTO —perjiaMeHTa
FOHCUTPAJL Tak, pernamentsl MexmyHapoHoro apourpaxuoro cyaa npu benTTIIT
(MAC mpu BeaTIII) (cr. 9) u MexmyHapoaHoro apoutpakHoro cyna «Ilamara
apoutpoB nipu Coroze opuctoB» (Ilanara apouTpoB) (ct. 12) comepxkar NpakTUUECKH
UJICHTUYHBIE TOJIOXKEHUS, COITIACHO KOTOPBIM OTBOJ apOMTPy MOXET ObITh 3asBJIEH B
CIIy4ae, €CJIM CYILECTBYIOT OOCTOSITENILCTBA, BBI3BIBAIOIIME OOOCHOBAHHBIE COMHEHUSI
OTHOCHUTEJIBHO €T0 OECTIPUCTPACTHOCTU WIIM HE3aBUCHUMOCTH, JIMOO €ClIM OH He 00Jaaaer
KBaTM(UKAIMEH, 00yCIOBIEHHOM COTIallieHUeM CTOPOH.

B ommume OT OmMCaHHOM BBINIE PACHPOCTPAHEHHOM MHPOBOW NPAKTUKH
UCTpeOOBaHUSl y apOUTPOB MOMANMCAHHBIX WMMU 3asBJICHUN O HE3aBUCUMOCTU U
OeCnpUCTPaCTHOCTH, HU apOUTPaKHBIE PETJIaMEHThI OENOPYCCKUX MHCTUTYTOB, HU HUX
CeKpeTapuarhl MOAOOHOTO OT KaHJIUIATOB B apOWUTPhl M HA3HAYECHHBIX apOUTPOB HE
TpedytoT. [Toxoxyro nponenypy Permament [lanarst apOUTpOB MpeycMaTpruBaeT TOJIBKO
JUTs 3Kcriepra (cT. 29).

[Ipu 3TOM NpU PACCMOTPEHUH KOHKPETHBIX ApOUTPAKHBIX JIE]I COMHEHHUS Y CTOPOH
OTHOCHUTEJTLHO HE3aBUCUMOCTH U OECIIPUCTPACTHOCTU OTIEIBHBIX apOMTPOB, B TOM YHUCIIE
BBUJTy NIPEATOIAraeéMoro KOH()IMKTa UHTEPECOB, OE3yCIOBHO, BO3HUKAIOT.

Tak, nanpumep, B aene MAC npu BenTIIIT Ne 759/40-08 B xoze cymeOHOro
3ace/laHusl OTBETYMK TIOJIANI 3asiBIEHHE 00 OTBOJIE BBHIOPAHHBIX KCTIIOM OCHOBHOTO H
3aracHOro apOUTPOB, KOTOPHIE SBJISFOTCS KOJUIETaMH MPEICTABUTEIS UCTIIA B COBMECTHOM
(bupMe N0 OKa3aHUIO FOPUIMYECKHUX yCIyT. M3yunB 10Ka3aTesbCTBa, MOATBEPKIAIOIINE
OOBEKTHBHBIE COMHEHHSI OTHOCUTEIBHO OECIpPHUCTPACTHOCTM U HE3aBUCHMOCTU
BbIOPAHHBIX MCTLUOM apOMTPOB, /IBa OCTAaBILMXCS apOUTpa COCTaBa CyJa 3asiBJICHUE 00
OTBOZIC Y/IOBJICTBOPIJIM ¥ BBIHECIHM COOTBETCTBYIOIIEe ompesencaue ° . Tloxokas
cutyais umeaa mecto B jaene Ne 760/41-08, B KOTOPOM JTUPEKTOPOM OTBETUMKA OBLIO
NPE/ICTABICHO 3asBIICHHME OO0 OTBOJAC BBIOPAHHBIX MCTIIOM apOWUTPOB JIMII, KOTOPHIC

18 3akon Pecny6anku Benapych ot 09.07.1999 Ne 279-3 «O mMexayHapOJHOM apOUTPaKHOM (TPETENCKOM) CYAE) .

1 Pemenne MAC npu BenTIIIl mo memy Ne 759/40-08 or 25.01.2011 // https://ilex-private.ilex.by/view-
document/BEARB/116893/%D0%9E%D1%82%D0%B2%D0%BE%D0%B4?searchKey=ayf0&docSwitcherKey=kv
r7&searchPosition=94M100001.
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SBJSUTMCh KOJUJIETaMH TIPEJCTaBUTENS KCTLA B COBMECTHOM (HpPME MO OKa3aHHUIO
IOPUINYECKUX YCITyT. 2

B xoze paccmotpenust aena MAC nipu ben TTITT Ne 1246/07-13 B kauecTBE MOTHBOB
OTBOJIA TPE/ICTABUTENb HMCTIA yKa3aJl Ha HEHaJUIeXkallee 3HAHUE apOUTPOM s3bIKa
Cy/IOTPOU3BOJICTBA, YTO, B CBOIO OUYepelb, TpeOyeT copeiCcTBuS nepeBounka. [1o MueHHIO
NpENCTaBUTENsI  WCTI[A, JaHHOE  OOCTOSATEIBCTBO  BBI3BIBACT  COMHEHHS B
OCeCIIPUCTPAaCTHOCTH, HE3aBHCHUMOCTH M KBaTU(UKaMu apOuTtpa, H30paHHOTO
OTBETYMKOM, a TaKKe TMPUBENET K 3aTATUBAHHIO apOUTPaKHOTO PazOMpaTeNnbCcTBa U
YBEJIMUYCHHUIO apOUTPAKHBIX paCX0JI0B. JIOMOTHUTENTFHO NPE/ICTABUTENb UCTIA B KAYECTBE
MOTHBA OTBOJA yKa3aJl Ha MpoOJIeMbl, CBSI3aHHBIE C BO3MOXKHBIM HAapYIICHUEM TaiHbI
COBEIIATE/IbHOM KOMHATHI. B y/10BI€TBOpEHHH X01aTaicTBa OBLIO OTKA3aHo. 2

B nene MAC npu benTTIIT Ne 1419/91-14 obocHoBanue xoaaraiicTBa 00 OTBO/IE
apOUTpa COCTOSUIO B TOM, YTO JAHHBIM apOUTp SBISUICS apOUTpOM-TIpecenaTesieM Mo
nenam MAC nipu benTTIIT Ne 1340/12-14 u Ne 1347/19-14 ¢ ygactrem Tex ke CTOpoH. B
XOJIE PaCCMOTPEHUsI apOUTPbl HE YCTAHOBWIIM HAJIMYUS OOCTOSATEIHCTB, BBI3BIBAIOLIMX
O0OOCHOBAaHHBIE COMHEHHUSI OTHOCHTENIBHO OECHpPHCTPACTHOCTH WJIM HE3aBUCHUMOCTU
apOHTpPa, M OTKA3AIM OTBETYUKY B YIOBICTBOPSHUN XOIaTaiiCTBa. >

B oTmensHBIX ciydasx BOMPOC O HE3aBUCHMOCTH U OECTIPUCTPACTHOCTH apOUTPOB
CTQHOBWJICSI M TIPEIMETOM CyJICOHOTO MCCIIEIOBAHUS TIPH PACCMOTPEHUH 3asBICHUST 00
OTMEHE BBIHECEHHBIX apOUTpaxHbIX pemeHnd. Tak, CyneOHas KoJulerus 1o
skoHOMHUUeckuM jenaM BepxoBHoro Cyna PecryOmuku benapycs B gene Ne 11-
31Mx/2020/1113A/1206K* paccmoTperna KacCalOHHYFO JKaio0y C Mpock00ii 00 OTMeHe
pemernst MAC npu benTIIIT. B ob6ocHoBaHMe MPOTUBOpEUUs apOUTPAKHOTO PEIICHUS
nyomuHOMY nopsiky PeciryOnuku benapychb kaccatop ccbUialicsl Ha €r0 HECOOTBETCTBUE
NPUHITNAM HE3aBUCUMOCTH W OECIPUCTPACTHOCTH apOWUTPOB, O HYeM, 1O MHEHHIO
KaccaTopa, CBU/IETENbCTBOBAIIM CIIETYIOLIIE OOCTOSITENILCTBA: MPEICEAATENh COCTaBa Cy/la
10 JIeTly U apOUTp SBISIIOTCS COTPYIAHUKAMU apOUTPa)KHOTO Cy[a, NMPU 3TOM OJUH U3
«OOKOBBIX» apOUTPOB COCTOUT IO OTHOILIEHUIO K MPECEAATENI0 COCTaBa B CIIyKEOHOM
NOAYMHEHUH; TIpeJICeIaTeNb COCTaBa Cy/ia Io Jeiy, «O0KOBOiD apOUTp U MpeICTaBUTENb

2 Pemenne MAC npu BenTIIII o aemy Ne 760/41-08 ot 02.06.2011 // https://ilex-private.ilex.by/view-
document/BEARB/117921/%D0%BE%D1%82%D0%B2%D0%BE%D0%B4%20%D0%B0%D1%80%D0%B1%D
0%B8%D1%82%D1%80%D0%B0?searchKey=p9sc&docSwitcherKey=yy7e&searchPosition=12#M100136.

21 Pemennie MAC npu BenTIIIT o nemy Ne 1246/07-13 ot 07.10.2013 // https://ilex-private.ilex.by/view-
document/BEARB/148867/%D0%9C%D0%90%D0%A1%20%D0%BE%D1%82%D0%B2%D0%BE%D0%B4%20
%D0%B0%D1%80%D0%B1%D0%B8%D1%82%D1%80%D0%B0?searchKey=atpl&docSwitcherKey=bap3&sear
chPosition=5#M100001.

22 Pemennie MAC npu BenTIIIT o gemy Ne 1419/91-14 ot 03.03.2016 //
https://etalonline.by/document/?regnum=z916p0061&q_id=2280608.

23 [TocTaHoBIEHHE CyIeOHOM KOIUIErHH [0 SKOHOMUYIEcKUM nenaMm Bepxosaoro Cyna Peciy6muxu benapych ot
16.12.2020 o mey Ne 11-31Mx/2020/1113A/1206K //
https://www.court.gov.by/ru/justice_rb/praktice/acts vs/economics/be37aa474ab44f74.html .
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UCTIA ABJSIIOTCA wieHamu [Ipesummyma apOUTpaskHOTO Cyfa; a IpeaceaaTeb cocTaBa
cyna ex officio paspemm BOmpoc O CBOEM JK€ OTBOJIE M OTBOJIE CBOHMX KOJUIET Kak
npejacenaTenb apOUTPaXHOTO CyZAa; TNPEJCTaBUTENb UCTIA SBISIETCS  IJIABHBIM
FOPUCKOHCYJIbTOM topuandeckoro otraena benTTIII, koTtopast siBisieTcss yypeauTesiem
MAC nipu benTIIIT u pabotaet ¢ apoutpamul B 01HOM 311aHuu. [1o utoram paccMoTpenust
KaccaIrioHHOM kario0b1 BepxoBHbIii Cy1 TpHIleNT K BBIBOY, YTO KaccaTOpOM HE ObLIO
NPE/ICTABIICHO OTHOCHUMBIX UM JIOIMYCTHMBIX JOKA3aTelIbCTB, C JIOCTOBEPHOCTHIO
CBHETEJILCTBYIOIIMX O TOM, YTO YKa3aHHBIE BBILLIE 0OCTOATENHCTBA PSMO MM KOCBEHHO
MOBJIMSUIM Ha PE3YJILTAT PACCMOTPEHUSI CTIOpa BBIIIEYKa3aHHBIM COCTaBOM apOUTPasKHOTO
Cy/la, COOTBETCTBEHHO, O HEOOOCHOBAaHHOCTH JOBOOB Kaccaropa O IPOTUBOPEUHU
pewennst MAC nipu benTTII my6mmanomy nopsinky Pecriyonmuku benapych, MOCKOJIBKY
caMo 110 ce0e HaXOXKIEHHEe apOUTPOB, paCCMATPUBAIOIIMX CHOp, MPEICTABUTENS UCTLA B
cocrase [Ipesuanyma, a Takxke BOZMOXKHBIE CITy>KEOHbIE OTHOLIEHUSI MEXITy apOUTpamu,
3HAKOMCTBAa MEXAy apOuTpamMyd W TPEJCTaBUTEIEM HCTIA HE CBUIETEILCTBYIOT O
HECOOJIOIEHNH PUHIUIIOB HE3aBUCUMOCTH 1 OECTIPUCTPACTHOCTH apOUTPOB.

BeIiensnokeHHoe, Ha Halll B3IJIsI, CBUJETENBCTBYET O B3BEIICHHOM U JIOSUTbHOM
[0 OTHOILIEHUIO K apOMTpaM MOJIXOJE K BOIPOCY 00 OLIEHKE KOH(IMKTa MHTEPECOB U
YJIOBJIETBOPEHUH 3asBJICHUI OO0 OTBOJE TOJBKO B CIy4ae SIBHOM W JIOKa3aHHOM
NPEB3ATOCTH KOHKpETHOro apoutpa. Ha mpakTuke yaiie Bcero B MOJOOHBIX CITydasx
apOUTPBI, 3al0JIO3PEHHBIE B OTCYTCTBUM HE3aBUCUMOCTU U (WJIM) OECTIPUCTPACTHOCTH,
3a4BIISIFOT CaMOOTBOJ. [Ipy 3TOM HM B OJHOM W3 IMPUBEACHHBIX BBIIIE M U3BECTHBIX
aBTOpaM JIeJl CTOPOHAMU U (W) apOUTpaMu B OOOCHOBAHUM CBOEH TMO3UIIMY CCHUTKU Ha
PyxkoBosiiue nmpuHiws! |BA v nHbIe JOKYMEHTBI «MSTKOTO» TIpaBa He MPUBOTIITHICH,
XOTsI MPABOBBIE NPENATCTBUS AJIsI 3TOrO, MO MHEHUIO aBTOPOB, B JCHCTBYIOIIMM
3aKOHOJIATENILCTBE OTCYTCTBYIOT.

Takum oOpa3om, MO pe3yibTataM HU3ydeHHs AedcTByromero B PecrmyOnuke
benapych mpaBOBOro peryMpoBaHUs. M JOCTYITHOW IPaBOIPUMEHUTEIBHON NPAKTUKU
MOXXHO CZIeflaTh BBIBOJ O TOM, YTO OOBEKTMBHOM TOTPEOHOCTH B KaKUX-JIMOO
KapIMHAJIbHBIX 3aKOHOJATEIbHBIX W3MEHEHHSAX, 4 PABHO B JIOMOJHEHHH IO JAHHOMY
BOIIPOCY apOMTpaXHBIX pErJlaMeHTOB, JeiicTByroumx B PecnyOmuke benapych
apOUTPaKHBIX UHCTUTYTOB, HE MIPOCMATPUBAETCS.

B TO e BpeMs MpeicTaBisieTcsl BIOJHE pPa3yMHbIM M OOOCHOBaHHBIM
aJIaNTUPOBATh ¥ BBECTH B TIPAKTUKY OEIOPYCCKHUX apOUTPAsKHBIX HHCTUTYTOB TPEOOBAHUS
O TMPEAOCTABICHUM KaHAWJaTaMHd B apOWTpPhl 3asBJICHUI (IEKIapanuii) O CBOEH
HE3aBUCHMOCTH U OECTIPUCTPACTHOCTH 10 YCTAHOBJICHHOM apOUTPaKHBIMU MHCTUTYTaMHU
dopme. [Tomumo Gosblel TpaHCTIAPEHTHOCTH U YKPETUIEHHS TOBEPUS Kak K apOUTpam,
TaK U K apOUTPaKHbIM WHCTUTYTaM, OYEBHUIHBIM IPEUMYIIECTBOM TaKOIo IOJXO0/a
SBJISIETCS €r0 MPEBEHTUBHBIN 3(pdeKT, ynpexaeHnue 1 npeloTBpallieHie BOZHUKHOBEHUS
COMHEHWI W CIOpPOB Ha CTaJAuM apOUTPaKHOTO pa3OuparesibcTBa, a TaKkKe
HEJJOOPOCOBECTHBIX MPOLIECCYalTbHBIX TaKTUK M 3JIOYNOTpeOJIeHUH MpOUTpaBIICH
CTOPOHBI IPH TIOCJIETYIOIIEM OCHapUBAHUK BHIHECEHHOTO apOUTPaKHOTO PEIICHHUSI.
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3aKiIoueHue

Kax MexmyHapoHble 1 HaIMOHAJbHBIE JOKYMEHTBI, TAK M PErJlaMEeHThl MHOTHX
apOMTPaKHBIX HMHCTUTYTOB YCTaHABJIMBAIOT JIMIIb OOIIME TMOJIOKEHUS, KacaTelbHO
HE3aBUCUMOCTH ¥ OECHPHCTPACTHOCTH  apOMTPOB:  3aKPEIULIOT  MPAaBUIIO O
HEOOXOMMOCTA ~ COONIIOAIGHUST ~ apOUTpoM  TpeOoBaHMK  OECHPHCTPACTHOCTH |
HE3aBUCUMOCTH, OJIHAKO HE COJepKaT ONpENENICHUs] TaKUX TPeOOBaHUM, a TaKkKe TeX
OOCTOSITENILCTB, KOTOphIE MOTYT BBI3BaTb COMHEHHUSI B HE3aBUCHMOCTH M (WJIN)
OecnprCTPacTHOCTH apOUTPOB.

Ilpu pasperieHHN KOHKPETHBIX CIIOPOB XOPOIIMM IMOACHOPhEM IJIS CTOPOH U
apOMTPOB B NPOBEPKE HAIMYMS «OOOCHOBAHHBIX COMHEHMID» MOTYT CTaThb HCTOYHUKH
«MSITKOrO» Mpasa, B 4aCTHOCTH PykoBozsime npuHius! IBA.

Onnako HanOosnee 3(h(HEeKTUBHON B PEIYTIPEXKICHUN BOSHUKHOBEHHS KOH(DIMKTA
MHTEPECOB, MPOLECCYATPHBIX M MHBIX 3JI0YNOTPEOSICHNI YYaCTHUKOB apOHTPaKHOTO
pa3buparenbCcTBa, M B KOHEYHOM Ciydyae B OOECIICUYEHMM TPAaHCIApEHTHOIO |
3} dexkTBHOrO apOUTPa’)KHOrO MpoLEcca ABISETCS JABHO ONpaBaBlas ceOs MpaKTUKa
NpEIOCTAaBICHNsT  apOUTpamMy  3asBiICHMM  (AeKnapalyil) O HE3aBUCHMOCTH U
OeCnpUCTPacTHOCTH TIEpe/] MPUHITHEM Ha ceOsl TOJTHOMOYMIA apouTpa.
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PA3PEILIEHUE CIIOPOB B Y3BEKMCTAHE: UEM 5TO MOXET
[TIOMOYb KOMITAHHUAM 13 CTPAH CHI'

bai3akoBa /Iluana

oupexmop Tawkenmckozo Meosicoynapoonoeo
Apbumpadsicrnozo Llenmpa (TIAC)

®deHoMeHaIbHBIN yerex Y30ekucrana Ha OnuMnmiickux urpax B [apmke B 2024
rogy, re cTpaHa 3aHsuia 13 Mecto B oOmieM menanbHOM 3adere cpeau Oonee 200
YUYaCTBYIOIIMX TOCYJIapCTB, OyIy4Yd €IMHCTBEHHOW pa3BUBAIOIICHCS SKOHOMHUKOW B
peiTiHre ToIl 15 1 orepeiB OTPOMHOE KOJIMUECTBO Pa3BUTHIX CTPAH, TOBOPHUT CaM 3a ce0st
- TJIe eCcTh BOJIsL, Haiiiercs u myTh (if there is a will, there is a way). V1 kak roBopuT B cBoei
crarbe Financial Times, “omuMmmiickrie Meaamd OOBIMHO CIIY»KAaT CHUTHAJIOM TOI'O, YTO
00I11eCTBO 10OMBAETCA yCIieXa HE TOJILKO B CIIOPTE, HO M B JPYTHX KIIFOUEBBIX cepax
x3Hn .24

Homunant Ha Harpamy joHnoHckoro Global Arbitration Review “Jlyuinas
uHHOBarws 2024 roga” TarkeHTCKUI MEXTyHapOaHbIN apouTpaxusiii ieHTp (v TIAC,
Kak Mbl YacTO €ro Ha3blBaéM) JIEMOHCTPUPYET TPEXKPATHbIM pOCT 3asiBOK Ha
aIMIHUCTPUPOBAHUE MEXTYHAPOIHBIX CIIOPOB MO CPABHEHHIO C MPOIILTHIM TOJIOM.

['mobanbHbIN XapakTep copoB HpociexuBaics U paHee - B 2022 roxy B TIAC 6buta
3aperucTpUpoOBaHa mepBasi 3asiBka Ha apouTpax B cootBercTBUM ¢ Permamentom TIAC ¢
Y4aCTHEM TMPABUTENBCTBEHHOM opranm3zaimu u3 FOro-Boctounoit Aswm. B 2023 romy
omHOM u3 cropoH Mo 3apeructpupoBaHHoii B TIAC 3asBke Ha apOWTpax cTaia
MPaBUTENLCTBEHHAs opranu3anys u3 bivxnero Boctoka, a B mae 2024 roga H1 oHA U3
cTopoH 1o 3asBke Ha apoutpak B TIAC He Obuta U3 Y30eKucTaHa: MCTIIOM BBICTYTIANA
poccHiicKasi KOMITaHMs, 2 OTBETYMKOM — KoMITaHus u3 CUHrammypa.

24 Kuper, S.(2024) ‘What the Olympic medal table really tells us”, Financial Times, 8 aBrycTa, JOCTYIIHO
Ha:https: //www.ft.com/content/5eb5cfc3-9800-4b72-972d-

0fd157ae4766?countryCode=UZB&multistepRegForm=multistep
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Ha namr nmpuctpacTHBIN B3IV, HECMOTPST HA HEKOTOPBIE MU(BI, KOTOPBIE JI0 CHX
TIOp CYIIECTBYIOT B OTHOIICHUH IOPUCAWKITNH, TipenMyiiecTBa obparenust B TIAC ms
noJib3oBateneit u3 ctpad CHI™ oueBuAHBL

APryMeHTHbI 32 ¥ He IPOTHB

[Touemy nmeHHO Y30ekucTaH B KauecTBe (popyMa JUIsl CIIOPOB € Y4aCTHEM CTOPOH
u3 crpad CHI™? YuuteiBas, 4to apOuUTpak HE yTpauMBaeT CBOCH 3HAYMMOCTH B cdepe
paspelieHss CHOpPOB C WHOCTPAHHBIM 3JIEMEHTOM, IIEPBOOYEPETHOM 3agadedt s
NpakTUKOB U3 bemapycu, K mnpumepy, SBISETCs, O€3yCIOBHO, BBIOOP HEUTpabHOU
IOpUcIUKIMY. VIMEHHO 3TOT BbIOOP B  HBIHEIIHUX YCJOBHAX — OOECIEUMBAET
HEOTBPATUMOCTb 1 3(P(HEKTUBHOCTH BCETO MPOLIECCa.

[Tomutuka “OTKpBITHIX ABEpel” n Oe3ynpeuHoe BiaaeHue Cekperaprara pycCKuM
S3bIKOM (B JIONIOJIHEHUE, ECTECTBEHHO, K aHIVIMIICKOMY) TaKkXKe CO3AI0T IONOIHUTEIILHOE
NpEeUMYIIECTBO, OOecIeurBasi KayeCTBEHHOE B3aUMOJICHCTBHE C TOJIb30BATEISIMU U3
pErHOoHA.

Homunamus Global Arbitration Review 2024

WHTepecHO, 4YTO TOMNBITKH HaaJuTh OO0Jiee€ TECHOE MEKHWHCTUTYLIMOHAIBHOE
COTPYIHMYECTBO MEXTY apOUTPaXKHBIMU LEHTpaMU MpPeINpUHUMAINCh W  paHee.
N3BectHO, uto ["apu bopu B 2017 rogy mpeyioxKut apOMTPaXKHBIM HIEHTpaM IMOJIIHICATh
[TpoTOKONT 0 MEXMHCTUTYLMOHAIBHON KOHCOJNMJAIMU apOUTPa’KHBIX Pa3OMpaTEIbCTB.
OnHako, peaJln30BaH ATOT MPOTOKOJI MOKA HE ObLIL.

B To e Bpems, MEpBbIM MPUMEPOM Pa3padOTKH COBMECTHBIX IPABMI JBYMS
HE3aBUCUMBIMU apOUTPa)KHBIMU MHCTUTYTaMH CTajl UMEHHO MEXHHCTUTYLIMOHAIBHBINA
pernamenT TIAC-HKIAC, 3a kotoperii TIAC nonyunn HOMUHALUIO. OTIMYUTETHHON
XapaKTepPUCTUKONM 3TOr0 YHUKAJIBHOTO B HCTOPUM MEKIYHAPOIHBIX apOMTPaKHBIX
pa3dHpaTenbCTB apOUTPAKHOTO PErlaMeHTa CTajlo UMEHHO YETKOE pa3rpaHuueHUe poJieit
u pynxwmii Cexperapuara TIAC u HKIAC. Dto npenocrasiser cTOpoHaM, B YaCTHOCTH
n3 crpan CHI, BO3MOXHOCTb BOCIOJIB30BaThCSl T€OrpaMuecKoil JTOCTYITHOCTBIO
TamkeHTa B city4ae HEOOXOMMOCTH MPOBEACHUS CITYILIAHKS, OIIATOM B YJOOHOW BaIFOTE
U CHIDKEHHEM apOUTpPaKHBIX PacXoJIOB, B TO K€ BPEMsl MMesl JIOCTYI K IPOLEITyPHON
npaktuke HKIAC.
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B uyem ¢ynxkumun TIAC m HKIAC corsiacHo MeXXMHCTUTYIIMOHATIBHOMY
pernamenty TIAC-HKIAC?%

[Tomomoumst TIAC [Tommomounst HKIAC
Hormyertme VYTBep:kieHre u HazHaueHue apoutpa (ct. 10.2)
JIOKYMEHTOB P POMTPALCT. 10.2),

KOPPECTIOHICHITH U
TIepCHATNPABIICHNE ee
CTOpOHAM ¥ COCTaBy
apouTpaka

N3meHeHne  CpokoB
(ct. 3.5) Kpome TpOJICHUS
CPOKOB TIPHHSITUS PEIICHUS
cocraBa  apOuTpaxka U
BHECCHMSI HM3MCHEHHH B
pelieHue

OO0paboTka maarexen
1o apOUTPaKHBIM PacXojaM
(ct.26.1)

1 otBoj apoutpa (cT. 11.6) 1 3amena apoutpa (ct. 11.10)

U 4pes3BblHaiiHoro apburpa (cr. 1.3, cr. 1.5
[Mpumoxennss 1 o 4Ype3BBIYAWHOM apOHTPAKHOM
pa3dupaTeIIbCTBE)

OObenuHeHne apOUTPAKHBIX Pa3OUPATETHCTB
(cT. 6.2)

HpI/ICOGI[I/IHeHI/IG HJOIIOJIHUTCIIBHBIX CTOPOH (CT.
7.1)

Pemienne 0  mpoBeaeHMHM — YCKOPEHHOM

NpoLIeAyphl  apOUTPA)KHOTO pa3dupaTenbeTBa  (CT.
32.2)

YcraHoneHne CYMM JIETI03UTOB u
apOUTPaKHBIX pacxozioB
(cT.26.2)

Buecenne 1moObIXx u3MeHeHUH B (opMmy
apOUTPKHOTO PEIICHUs] U TPUBJICUCHUE BHUMAHHS
cocTaBa apOWTpaka K CyIIeCTBY Bompoca 0e3
COOCTBEHHOTO BMEIIATEIbCTBA (Scrutiny) (cT. 24.3)

OcymiectBieHne  Haazopa  3a  paloToi
Cexperapuata TIAC mpu paccMOTpeHHH IPOEKTOB
pEILLEeHNH, TPUKA30B Upe3BbIYaiiHOro apouTpa (cT. 1.10
[Tpunoxkenns 1 o upe3BbMAWHOM aAPOUTPAKHOM
pa3dupaTebCTBE) U JIp.

%5 BookuMKa U3 npeseHTanuu Jmutpus Kaiicuna (2024) “MexXHHCTUTYLMOHaNbHbIN Persament TMAI[-TMAL:
0COOEHHOCTH, NPaKTUYECKHE PEeUMYLIECTBA U CI0XKHOCTH UCIIOJIb30BaHUsA”
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ITy0/M4HBIH NOPSIIOK M UCTIOJTHEHHE

Hamocnenok, xorenoch Obl OTMETUTh, YTO CTATUCTUKA UCTIOHEHUS apOUTPAKHBIX
pellieHni Kak apOUTpaskHbIX MHCTUTYTOB U3 cTpad CHI', Tak U Ipyrux IEMOHCTpUPYET,
BO3MOJKHO, Ha Y/IUBJIEHHE MHOTHM, UCKITFOUUTEIIHHO MOJIOKHUTEIILHBIE TEHICHIIUH, IPUYEM
KOT/Ia MCTIOJTHEHE WHOCTPAHHOTO apOUTPKHOTO PEIICHUsT UCTpeOyeTcs B Y30eKUCTaHe
HE TOJIbKO B OTHOIIICHWH YaCTHBIX KOMITAHHUI, HO ¥ IPOTHB KPYITHBIX PaBUTEIbCTBEHHBIX,
BTIOUast  Y30ekHe(reras, 2° VYsbexsmepro, 2’ V3Gekucron Xaso Mymmapu 2
(HaIMOHAJILHBIN aBUATICPEBO3YHK).

K mpumepy, B nene AO “Poccuiickoe areHTCTBO MO CTPaXOBAHUIO 3KCIIOPTHBIX
kpeauroB” npotuB OO0 “Rid Tashkent Servis”, sxonomudeckuii cya ropoaa TarmikeHTa
npusHai u npusen B ucnonHenue pemenne MKAC npu TIIT PO no nemy Ne232/2018,
NPUCYUB B NOJIB3Y poccurickoro AO 1435 637 nmommapos CIIIA, a Taxke POLEHTHI 3a
TMOJIb30BaHUE Yy kKuM umymiectBoM B pasmepe 10 409 mommapoB CHIA um pacxoasl Mo
yIlIaTe PETUCTPALMOHHOTO U apOUTPasKHOTO COOPOB.

B nene Ne 2301-1702/4207 ¢ yuactuem OOO Asuanpennpusatus “I"asmnpom aBua”
npotuB ['YII “Mexnynaponusii asponopt Hykyc” HanmoHanbHONM aBHakOMITaHUA
“Y36exucton XaBo Uymapn”, HyKycckuii MeKpaioHHBIH SKOHOMHUUECKHI CyJI TAKoKe
OIpeAEI MPU3HATH U MPUBECTU B HcNONHEHKe apouTpakHoe permienne MKAC npu TIIIT
P® no nemmy 101/2016 B mone3y “I'a3npom aBua’.

K Takomy ke pe3ynbraty npuseno u 3assienue AO “3aropckuii TpyOHbIi 3aBoa” B
TamkeHTCKUid rOpOJICKOM CyJl O PU3HAHUU U IIPUBEICHUU B UCIIOJTHEHUE NHOCTPAHHOTO
apoutpaxxHoro pemienusi PAIl mpotuB AO  “VY36eknedrera3”. IloctaHoBieHreM
aneJUISIIMOHHON MHCTAHIUY Cy/I€OHOW KOJUIETMH 10 SKOHOMUYECKUM JiesiaM BepxoBHOTro
cyna Y30ekucrana B aene Ne 4-10-2225/540 Obuto Npr3HAHO U TIPUBEICHO B MCTIOHEHNE
apoutpaxknoe perienre PALL B mone3y AO “3aropckuii TpyOHBIN 3aBOA O B3BICKAHUU
3afomkeHHOcTH B pasMepe 13 142 317 pomnapos CIIIA, mpoIeHTHI 3a MOJb30BaHUE
JEHeXHBbIMU cpeacTBamMu B pasmepe 375 832 nommapa CHIA u pacxonwl mo yruiate
apoutpaxxHoro coopa B pazmepe 71 733 nosapa CILIA.

Ecnu roBopuTh Mpo UCTIOJIHEHHE apOUTPAKHBIX PELICHUNA IPYTruX apOUTPaKHBIX
WHCTUTYTOB, BBIAEISIETCS, HA HAIIl B3IJISL, pellieHHe DKOHOMUYECKOTO Cy/1a TAIlIKEHTCKOM
00JIaCTH B OTHOIICHUM TIPU3HAHWSI W TIPUBENICHUS K HCIIOJHEHHIO perieHus: BeHckoro
MexxayHapoaHoro apoutpaxkHoro neHrpa (VIAC) no 3asenenuto memenkon “Masterrind
GmbH” mpotus y36ekckoro OO0 “Grand Milk”. UutepecHo, uto Grand Milk 3asBuio Bo
BpeMsi Cy[IeOHOTO CIyIIaHWsl, YTO MX aJBOKAaT He ObLI YNOJIHOMOYEH MPEACTaBIISATh

%6 BepxoBHbIit cys Pecny6iku Ya6ekucrtaH - Jleso Ne 4-1-2225/540 ot 2 mapTa 2023 T.
7 3koHoMHYecKMi cys ropoja TamkenTa - Jlesno Ne 4-10-1818/237 ot 23 anaps 2019 T.

28 Hykycckuii MexpaiioHHbIH 3KOHOMMYeCKHiA cy - Jleso Ne 2301-1702/4207 ot 5 auBaps 2017 1.
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unrepecsl OO0 “Grand Milk” B apOutpaxke, M HCHIOJIHUTENBHBIN OpraH U YUpeAUTEIN He
ObUTM W3BEHICHRI O MECTe M BpEMEHH apOMTpaKHOTO pasbuparenbcTBa. Ilocme
NIPEJIOCTABIICHUS 3asBUTENIEM JTOBepeHHOCTH Ha ajiBokara OO0 “Grand Milk”, koropas
ObUla TpEe/ICTaBlIeHa B paMKaxX apOUTPaXHOTO pa3dupaTeibCTBa, U JOKA3aTebLCTB O
HAaIpaBJIeHUH BCE MEPENKCKU Ha aJJpec, YKa3aHHbIN B IOTOBOPE, Cy/I MPU3HAI U TIPUBET B
ucrnionnenue pereHre VIAC B nons3y Hemerkoit “Masterrind GmbH”, B3bickaB cymmy
OCHOBHOTO J10ira B pazmepe 1 497 792 eBpo, mpotieHTsI B pasmepe 42 778 eBpo, mrpad B
pazmepe 149 779 eBpo 1 aIBOKATCKUE U apOUTPaKHBIE PACXObI 1O JeITy. [t cpaBHEHUH,
MMEHHO JTOT TEXHMYECKUN apryMeHT 00 OTCYTCTBUM OCOOEHHOM JTOBEPEHHOCTH Y
Npe/ICTaBUTENCH Y TIOJTHOMOYMM MOJIMKCHIBATh JIOTOBOPHI C apOUTPAKHOW OTOBOPKOW B
YUPEAUTENBHBIX TOKYMEHTAX, MOJIK30BANICS OOIBIIMM ycrexoM B cynax OAD B MOMbITKAX
OTMEHUTH apOUTPaKHBIC PEILICHUS, TAKKE, KaK, K MPUMEPY, TEXHUIECKUI apryMeHT 00
OTCYTCTBUH TIOJINHCH Ha KaXKIOW CTPAHUIIEe apOUTPAsKHOTO PEIIICHHSI.

B 3akmoyeHue BaKHO YHNOMSHYTb, YTO B HMCTOPUM Y30€KHCTaHAa HE ObLIO
3apErucTPUPOBAHO HU OTHOTO CYJIEOHOTO peIleHus], KOTOPOE Obl 0TKA3aJI0 B UCIIOJIHEHUU
MHOCTPAaHHOMY apOMTPa)KHOMY PELICHHIO Ha OCHOBAaHMHU IPOTUBOPEUMS ITyOIMYHOMY
nopsiky Pecriyonuku Y30ekncTad, HECMOTPSI Ha TTOBTOPSIFOIIMECS TOIBITKM HEKOTOPBIX
y30€KCKHUX KOMITAaHWI 3TO OCHOBAHHE MPUMEHHUTH. BO3MOXKHO, KOMY-TO 3TO TOKAXKETCS
HEOXKUJIAHHBIM, HO Y30€KCKHE CYAbl COXPAHSIOT CBOIO MPO-apOHTPAKHYIO TO3HIIUIO,
CMOCOOCTBYSI CO3[IaHMIO TIPEACKa3yeMOM U CTaOMIBHOM TMpaBOBOM cpelsl B cdepe
apOuTpaa.
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ITOBOPOT HA BOCTOK: AJIbTEPHATHUBHBLIE ®OPYMBI I
PA3PEIIEHNA MEXAYHAPOJAHBIX KOMMEPYUECKHNX CIIOPOB

Oxcana Koreu,

aosoxam Munckoil obaacmHou Koale2uu a080Kamos,
apoump, unen Ilpesuouyma  Medscoynapooroeo
apoumpadsicrnozo cyoa «llarama apoumpos npu Corose
IOPUCTNOBY

AHTOH 3axapos,

cmapuwuti topucm Q0O «l opeykuti u napmuepot I ully
(Pecnyonuxa benapycw)

Bajsiepuss Masieukas,

topucm Q0O «l opeykuti u napmuepol I 'ully

3a mpenpyIyIMe TATh JIeT MEKIYHAPOJHBIA KOMMEPUECKUH apOHTpax Kak
MHUHUMYM JIBKIBI CTOJIKHYJICS C MPUHIMIIMAILHO HOBBIMH BbI3oBaMu. [locre Toro, kak
POECCHOHANIBHOE COOOIIECTBO TPUCTIOCOOMIIOCh K apOUTpaky OHJIAH B TIEPUOJT
na"gemun COVID-19, HacTynuimm BpeMeHa reorojIMTHYeCKOM TypOyIeHTHOCTH, CAHKITUI
¥ KOHTPCAHKIMNA. JTO TPUBENIO K TOMY, YTO TPEATIOYTECHHS TpEeICTaBUTEIeH Ou3Hec-
coo0I11IecTBa MpH BEIOOPE MecTa apOUTpaxka U apOUTPAXKHOTO YUPEKIICHNUS CYIIIECTBEHHO
U3MEHWINCh.
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B ycnoBusx BO3pacTaromiero CaHKIMOHHOTO ABJICHUS KOMIAHWM U3 Poccuu u
Benmapycu craim mepenaBaTh  BHEIMHEIKOHOMHYECKHME CIIOPhI Ha paspellicHHe B
«IPY)KECTBCHHYIO» WIIH, KaK MUHHUMYM, «CAHKIIMOHHO HEUTPAJIbHYIO» IOPUCIAUKIIUIO.
Takoe cTpemiicHHE, B CBOIO OuYEpeib, NMPUBEIO K YMCHBIICHHIO KOJIMYECTBA JCN C
y4aCTHEM POCCHHMCKHX W OEIOPYCCKMX KOMITAHHMHM, pacCMaTpUBAEMbIX B 3allaJIHBIX
apOMTPaKHBIX HMHCTHTYTaX, IOBBIIIAS IPH STOM IMOMYJSIPHOCTh AlIbTCPHATHBHBIX
dbopymoB.

Bce 601b111yI0 MOy IIIPHOCTH MPHOOPETAIOT TAKKME MEKTyHAPOIHBIE apOUTPAKHBIE
yupexenns, kak HKIAC! B T'onkonre, CIETAC? B mareprikoBom Kurtae, SIAC? B
Cunramype, DIAC* B OAD, u pernoHaibHble apOUTPaKHbIC MHCTUTYTHI, B YaCTHOCTH,
PAII® B Poccun, TIAC® B Y30ekucrane, MALL M®IIA’ B Kazaxcrane. B Hactosiieit
CTarhbe MBI MPOAHATM3UPYEM MPEUMYIIIECTBA HEKOTOPHIX M3 YKA3aHHBIX apOUTPaXKHBIX
HUHCTUTYTOB, KOTOPBIE BCE YaIlle CTAHOBITCS (DOPYMOM IS Pa3peICHUsT MEKTyHAPOTHBIX
KOMMEPYECKHX CIIOPOB, B TOM YHCIIE C yIaCTHEM OEIOPYCCKHMX M POCCHICKUX KOMITaHHIA.

1. TOHKOHICKU MeKAYHAPOIHbIH apOUTPAKHBIH HEHTP

['OHKOHICKMIA MEXITyHapOIHbI apOuTpaxHblii wHeHTp (aHmi Hong Kong
International Arbitration Centre) («HKIAC») — pacnonoxensblii B [ OHKOHIrE
apOUTPaXHBIA MHCTUTYT, COUETAIOIIMN B ceO€ MepeoBbIe MOIXObl JUIUPYIOMINX
3anaJHbIX ~ ApOUTPAKHBIX  MHCTUTYTOB C  YHHUKAQJIbHBIM  OINBITOM  A3HAaTCKO-
THXOOKEaHCKOTO PErvoHa.

B 2024 romy mnonws3oBatenmsimu HKIAC wame Bcero BoicTynanmud ['OHKOHT u
marteprkoBbiii Kutail. B Ton-10 nmoms3oBateneit HKIAC Taxke Bxomum bputanckue
Buprunckue Octposa, Celimensckue OctpoBa, Cunramyp, CIIIA, OObenuHeHHbIE
Apa6ckue Dmupartsl, FOxuas Kopest, Mapimayiossr OctpoBa u OumrmmHb®

Brots 10 1997 rona I'oHkoHT siBIIsuics kKosoHuel Bemkoopuranuu. B HacTosee
BpeMsl | OHKOHT SIBJISIETCS CIEUMAaIbHBIM aIMUHUCTPATUBHBIM paioHOM Kutas. ['OHKOHT
Y MaTrepuKkoBbl KuTaii B3aMMOAEHCTBYIOT IO IIPUHLIMITY «OJHA CTPaHA, JBE CUCTEMBDY.
Apbutpaxknsie pemennst HKIAC ve BocnipiHIMalOTCs Kak BHYTPEeHHHUE (HAIMOHAIBHEIC)
apOUTpa)KHbIE PELICHUS] HA TEPPUTOPUM MaTepukoBoro Kutas, oHakO OCOOEHHOCTU
npaBoBoro pexnmMa HaaesiroT HKIAC psmoM mpenMyIiiecTs mpy pa3perieHu  CIIOpoB C
Yy4acTUEM CTOPOH M3 MaTepukoBoro Kuras.

! Coxpamenue Beeeno Huxke. Opuumansublii caiit HKIAC.

Kuraiickass MexayHapoaHas SKOHOMHYECKas W Topropas apOuTpaxnas komuccus (anrn. China International
Economic and Trade Arbitration Commission) («<CIETAC»). Oduunanshsiit caiit CIETAC.

Cokparienne BBeneHo Hioke. Odurmansbiii caidt SIAC.

4 Coxpamenue BBeicHo Huoke. Oduimansbii caiit DIAC.

Poccuiickuii apOUTpaKHBIA TIEHTP MPW aBTOHOMHOW HEKOMMEPYECKOW opraHm3anmuu «POCCHICKUIT MHCTHUTYT
coBpeMmeHHOTO apoutpaxa» («PALy). Obunmansuerii cadtT PAIL.

6 Coxpamenue BBeneHo Hike. Oduunanbubii caiit TIAC.

" Cokpamenue BBefeHO Hike. Oduuunanbubii cait MAILL,
8 HKIAC Press Release dated 20 February 2025 “HKIAC Releases Statistics for 2024”.
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https://www.hkiac.org/
https://www.cietac.org/en
https://siac.org.sg/
https://www.diac.com/en/home/
https://centerarbitr.ru/
https://www.tiac.uz/
https://iac.aifc.kz/ru/
https://www.hkiac.org/news/hkiac-releases-statistics-2024

Mexny I'oHkOHromMm M MarepukoBbIM KnTaeM 3akirO4eHbl JBa COITIALLCHHS,
kotopbie nipenocTaBisitoT HKIAC yHHKaIbHBIE BO3MOKHOCTH MPU aIMUHUCTPUPOBAHUH
pa3dHpaTeNnbCTB C yYaCTUEM CTOPOH M3 MaTepukoBoro Kurast:

" corjalieHue O B3aUMHOM MPHU3HAHWU U TMPUBEJICHHM B UCIIOJIHEHUE
apOWTpaXXHBIX pelIeHUH, BeTynuBiiee B cury 1 gpespainst 2000 r.°;

" COMIAIICHUE O B3aUMHOM COJICHCTBUH B IPUHSATHH CYaMU 00ECIIeUUTEIbHBIX
Mep B HOIJICPKKY apOUTPaKHBIX Pa3OMpaTeNbCTB, BCTYIHBIICE B CHUIY |
oktsi0pst 2019 .19

[lepBoe U3 BBIIETICPEUHCICHHBIX COTJIAIIIEHUI 10 CBOEMY COACPKAHHIO UMEET
cxoznctBo ¢ Konsenimeit OOH o npu3HaHuM U IPUBEIECHUN B UCTIOJIHEHNE MHOCTPAHHBIX
apOuTpaxHbix pemrennit (. Heto-Mopk, 10 wmioms 1958 r.) («Hblo-Hopkckas
KounBenumsy). 3BecTHO, YTO 3a MOCHETHHUE ABALATH JIET TOJBKO TPU apOMTPaKHBIX
pemiennst HKIAC ne Obutn TnipuBeieHbl B UCIIOJHEHHE HAa TEPPUTOPHUA MATEPHUKOBOTO
Kuras.

Btopoe cornamienne mpenocTaBisieT CTOPOHAM apOUTPaKHBIX Pa3OHpaTeNbCTB
NpaBO OOpAaILATHCS 3a MOIyYEHHEM OOECTIEUMTENbHBIX MEP B TOCYJApCTBEHHBIE CYIbI
mareprkoBoro Kuras. /[yt Toro, yro0bl CTOpOHA MOIJIa MPETEHA0BAaTh HA MOIyYEHUE
00€eCTeUnTENbHBIX MEp, apOUTPaKHOE Pa30MPATENHCTBO JODKHO aIMUHUCTPUPOBATHCS
HKIAC u umers B kauecTBe MecTa apouTpaxa [ 'onkonr. Ha ocHOBe cormaiiieHnst CTOpOHbI
CTIOpa MOTYT OOpaTUTHLCSI B TOCYIAPCTBEHHBIE CYIbI, HATIPUMED, 32 COXPAHEHUEM aKTHBOB
JIOJDKHUKA, TIOMyYEHHEM JIOKa3aTeNlbCTB, 3alpeTOM Ha COBEPIICHHE OMPEICICHHBIX
nevictBuid. HecMOTpst Ha TO, UTO COramieHue BysieTCs B3aMMHbBIM, HanO0J1ee aKTUBHO €70
UCTIOJTB3YIOT IMEHHO MHOCTpaHHbIe cTopoHbl. [o ctatuctiuke HKIAC 3a 2024 rox, B 70 %
CIy4acB 3asBUTEISIMM BBICTYNAJM HWHOCTPaHHbIE JMLAa (CTOPOHbI W3 bpuTaHckux
Buprunckux OctpoBoB, OctpoBoB Kaiiman, I'onkonra, @unmunmuz, Poccuun, Cunramnypa,
Oxnoii Kopeun u CIIIA). B 55 % ciy4aeB 3asiBieHUs] KacalUChb aKTUBOB CTOPOH W3
marepukoBoro Kuras, B 45 % — akTHBOB MHOCTPaHHBIX JIAIL M

B wmae 2024 toma HKIAC mnpuHsSn HOBBI apOWTPaKHBIM pPErjaMeHT.
OOHOBIICHHBIN peryIaMeHT MpeayCMaTpUBAcT paclIMpeHHe MOJHOMOUYMKA apOUTpOB U
HKIAC nmns noBbimenust 3()p(EeKTHBHOCTH TMPOIECCOB, YIIPOIIEHUE MPOLECAYp VIS
CHI)KEHHS (DMHAHCOBBIX M BPEMEHHBIX 3aTpaT, YIy4lleHHe HHPOPMAIMOHHON
0e30MacHOCTH M JKOJIOTMYHOCTH, a TaKKe TOBBIIICHHE DPa3HOOOpa3usi TpH BBHIOOPE
apOutpoB. Taroke BBEIEHBI MeEpbl ISl TPEIOTBpAIICHUS] KOH(IMKTOB HHTEPECOB,

12

®  Arrangement Concerning Mutual Enforcement of Arbitral Awards between the Mainland and the Hong Kong
Special Administrative Region; Supplemental Arrangement Concerning Mutual Enforcement of Arbitral Awards
between the Mainland and the Hong Kong Special Administrative Region.

10 Arrangement Concerning Mutual Assistance in Court-ordered Interim Measures in Aid of Arbitral Proceedings by
the Courts of the Mainland and of the Hong Kong Special Administrative Region.

11 HKIAC Press Release dated 20 February 2025 “HKIAC Releases Statistics for 2024”.
12 HKIAC Press Release dated 3 May 2024 “HKIAC releases 2024 Administered Arbitration Rules”.
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https://www.doj.gov.hk/en/legal_dispute/pdf/mainlandmutual2e.pdf
https://www.doj.gov.hk/en/mainland_and_macao/pdf/supplemental_arrangementr_e.pdf
https://gia.info.gov.hk/general/201904/02/P2019040200782_307637_1_1554256987961.pdf
https://www.hkiac.org/news/hkiac-releases-statistics-2024
https://hkiac.org/news/hkiac-releases-2024-administered-arbitration-rules

YIIPOILIEHA MPOIIEAypa PacCMOTPEHHS CIOPOB M3 HECKOJBKUX KOHTPAKTOB, YCKOPEHBI
IPOIIETY DI IPHATHS PEIICHIUINA.

[lpumeuaTtenbHo, 4YTO  OCNOPYCCKOE HM  POCCHIICKOE  KOHTPCAHKIIMOHHOE
3aKOHOJIATETIHCTBO HE OTHOCAT ['OHKOHT K YHCIy «HEIPYXECTBEHHBIX FOPHCAUKIHID.
Kpome Toro, mo COCTOSHHIO Ha JaTy IyOJMKAaIllid HACTOSINEH CTaTbll y aBTOPOB
OTCYTCTBYIOT CBENICHHSI O TOM, YTO OEIOpPYCCKHE CyAbl CTaBHJIM TOJ COMHEHHE
HelTpasabii ctatyc HKIAC.

Kax cnencrue, HKIAC mMoxeT mpenctaBisiTb 0coObIi MHTEpeC s OETI0pYCCKUX
CTOpPOH, coTpyaHuyaronux c: (1) konTpareHTamMu u3 MatepukoBoro Kuras; u (wm) (2)
WHOCTPAHHBIMH KOHTPAareHTaMH, MMCIOIMMH aKTHBBI Ha TEPPUTOPUH MAaTEPHKOBOTO
Kuras.

2. CuHranypckuii Me;xIyHapoIHbIi apOUTPaKHbIN LIEHTP

CHHramypckuii  MeKIyHApOIHBI apOWTpakHbIA 1eHTp (aHr. — Singapore
International Arbitration Centre) («SIAC) no3urponupyer ceOsi Kak HE3aBHCHMOC
apOuTpakHOE ydpexneHue, kotopoe ¢ 1991 roma okaspiBaeT IOOATHLHOMY OH3HEC-
COOOIIECTBY apOHUTpPaKHBIC YCIyTHM Ha OCHOBE NMPHHIIMIIA HEUTPAIBHOCTH.'® I 'JIaBHBIHM
opuc SIAC pacromaraercs B CuHramype, OJHAKO apOUTPKHOE YUPSKICHHE TaKKe
MMEET CTPYKTYypHbIE noapasaeneHus B Kurae, FOxxnon Kopee, Uagun u CILIA.

SIAC 3anmMaer BTOpO€ MECTO cpelu HauOojee BOCTPEOOBAaHHBIX B MHUPE
apOUTPAKHBIX YUPEKICHUNA, C HE3HAYUTEIBLHBIM OTPHIBOM YCTyMas IEPBOEC MECTO
MextyHapogHOMY apOUTpaKHOMY Cydqy Hpu MexXmayHapoqHOW TOProBoOi majare
(«ICC»). ITpu 310M, B A3natcko-TuxookeanckoM perrione SIAC siensiercst miaepom. e

B 2024 roxy xommuecTBo HOBBIX apOuTpaxHbix e B SIAC coctaBuio 625: 585
JIeTT aIMUHHACTPHPOBAITUCH COTIIAaCHO apouTpakHoMy pernamenTy SIAC: B 40 uHBIX gemax
SIAC okaseBan ycayru no ad hoc wasHauenmio (ad hoc appointment services).
CTopoHaMH B yKa3aHHBIX JIeJlaX BBICTYIAIM JIMIA U3 72 IOPUCIUKINKN, CyOBEKTHI W3
Poccuiickoit deneparmul  SBISUTMCH  CTOpPOHOM Mo criopy 25 7 pa3, CyOBeKTHI U3
Pecnyonvku Beapych — 1 pa3.'8

13 2024 HKIAC Administered Arbitration Rules.

14 B poccuiickoii cyae6HOM NMpakTHKe BCTPEYAIOTCS MPUMEPHI, KOTJA Cy/bl OTKa3bIBAIUCh Mpu3HaBath HKIAC

HEHTpambHBIM (OpPYMOM IS pa3penieHus cropa (CM., HampuMep, onpenenacHne ApOWTPaXHOTO CyAa ropona
Cankr-IlerepOypra u Jlenunrpaackoit obnactu ot 8 urons 2023 r. mo geny Ne A56-129797/2022; onpenenene
ApOGurpaxsoro cyna ropona Cankr-IlerepOypra u Jlenunrpanackoit obmnactu ot 11 nexabps 2023 r. mo nmeiy
Ne A56-103943/2023; onpenenenue Apourtpaxksoro cyna ropoaa Cankr-IlerepOypra u JIeHnHTpaackoi oGnactu
ot 15 anpens 2024 r. no neny Ne A56-13299/2024).

15 why SIAC.
162021 International Arbitration Survey: Adopting Arbitration to a Changing World, page 10.

& KpOMC TOTr'0, OTBETYUKOM I1I0 OAHOMY H3 J€JI BBICTYHAJIO AOYUCPHEC MNPCAINPUATUC pOCCPIfICKOfI KOMIIaHUH,

BaperPICTpI/IpOBaHHOC B HHOﬁ IOpI/IC,Z[I/IKIII/II/I.
18 SIAC Annual Report 2024.
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https://www.hkiac.org/sites/default/files/ck_filebrowser/2024%20HKIAC%20ADMINISTERED%20ARBITRATION%20RULES%20-%20English.pdf
https://jusmundi.com/en/document/pdf/decision/ru-linde-gmbh-and-linde-plc-v-ruschemalliance-llc-opredelenie-arbitrazhnogo-suda-goroda-sankt-peterburga-i-leningradskoi-oblasti-thursday-8th-june-2023
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https://kad.arbitr.ru/Document/Pdf/fcd79813-37a2-410c-9ae4-8c25bb7f7e3f/169bb729-7438-40c8-b1ab-3cd6a8291191/A56-13299-2024_20240415_Reshenie.pdf?isAddStamp=True
https://siac.org.sg/about-us/why-siac
https://www.qmul.ac.uk/arbitration/media/arbitration/docs/LON0320037-QMUL-International-Arbitration-Survey-2021_19_WEB.pdf
https://siac.org.sg/wp-content/uploads/2024/08/SIAC_Annual-Report-2024.pdf

Craructudeckue cseaeHus 3a 2024 roj IeMOHCTPUPYIOT POCT BOCTPEOOBAHHOCTH
SIAC cpenu poccuiickux cyOBheKTOB, TOCKOIBKY B 2023 romy nwma 3 Poccuu sBismich
CTOPOHOM apOUTpakHOTo pazoupatenbersa 11 pas;t® B 2022 rogy — 7 paz®.

HecmoTpst Ha TO, YTO POCCHICKHE CyJIbI TIEPUOJNYUCCKH CTABAT IO/ COMHCHHE?!
CAHKIIMOHHYIO HeHTpaibHOCTh SIAC Kak apOWTPa)KHOTO YUPESKICHUS, B HEKOTOPBIX
cnydasx apoutpaxkubie pemeHnst SIAC mpusHaroTCs U MPUBOAATCS B WCIIOJHCHUW HA
tepputopru Poccuiickoit @eneparmn®.

SIAC umeer cobctBernyr0 BeO-Tutatdopmy (SIAC Gateway), koTopast T03BOJISIET
YIIPABISATH ApOUTPAXKHBIMH JIeNIaMU OHJIAiH. Uepes ykazaHHyIo 1aTr(opMy, B YaCTHOCTH,
MOTYT IMPOM3BOIUTHLCS: IEKTPOHHAS T07[a4a IOKyMEHTOB, OHJIAHH-TIIaTe U, Oe30TacHast
3arpy3Ka ¥ XpaHeHHE JOKYMEHTOB, YIIPABJICHHE JICJIOM B PSKUME PEalbHOrO BpeMeHH. >
Coznanme maHHO#M TIATGOPMBI M BO3MOXKHOCTH €€ HCIOJIB30BaHUS MPU3BAHO CIETATh
nporiecc apOUTPaKHOTO pazOHpaTesbcTBa 0ojiee YIOOHBIM M ONEPaTUBHBIM Kak JIjist
CTOPOH, TaK U JJIs1 apOUTPOB.

Kpome Toro, SIAC mpompuraer akTHUBHBIA IOJIXOA K aJIMUHHUCTPHUPOBAHHUIO
apOMTPaKHBIX pa3oHpaTebeTB. ApoutpaxHbiid perimament SIAC or 1 suBaps 2025 1.2,
Cpeu IpoYero, nmpeaocTaiseT npaBo CexpeTapro 10 GopMUpOBaHUs CocTaBa apOuTpaka
MPOBOJIUTH AJIMUHUCTPATUBHBIE KOH(EPEHIMH CO CTOPOHAMH C IIENBI0 OOCYXKICHUS
JFOOBIX MPOIIECCYATLHBIX MM IMIHUCTPATUBHBIX YKa3aHHH, KOTopbie CeKpeTaph BIIPaBe
JlaBaTh CTOPOHAM B COOTBETCTBHU ¢ ApOUTpakHBIM periiaMeHToM SIAC?, uto, Ha Hall
B3IISIT, TOBBIIAET A GEKTUBHOCTD apOUTPAYKHOTO PA3OUPATEIILCTBA B TIOCIIETYOIIEM.

ApOGutpaxsbiii perinament SIAC ycranaBimmBaet, uTo 70 (opMUpOBaHUS COCTaBa
apOMTpaXka CTOPOHA MOYKET OOPaTUTHCS 3a HA3HAUCHHUEM upe3BbIYaliHOrO apbutpa.?® B
YaCTHOCTH, CTOpPOHA, KOTOPOM TpeOyeTcs MPHUHATHE CPOUYHBIX OOECTICUUTENTLHBIX MEp
(emergency interim or conservatory relief), BrpaBe mogath COOTBETCTBYIOICE 3asBIICHUC
Cexkperapro.?’ B ciydae ero y1oBIeTBOPSHUS Ype3BbIYaiHbIN apOUTp OyaeT Ha3HAuYCH B
TeueHre 24 4acoB ¢ JaThl nomy4deHus: CekpeTapeM yIoMSHYTOTO 3asBIICHHS, JTMOO C 1aThl

19 SIAC Annual Report 2023. Kpome TOro, MCTIOM IO OJHOMY M3 JieJ BBICTYNAlO JOYEPHEE MNPEANPHATHE

POCCUIMCKON KOMIIaHUU, 3aPETUCTPUPOBAHHOE B NHOU IOPUCIUKIIUY.

20 SJIAC Annual Report 2022.
21

B nmexabpe 2023 roma ApOurpaxusiii cyn ropoga Mocksbl 3anperis komnanunun BP OIL INTERNATIONAL
LIMITED mnponmomxars apOurpaxkHoe pasbuparensctBo mnpotuB [TAO «HK «PocuedTs», mpoomgmmoe B
COOTBETCTBUHM C apOuTpaxkHbiM periamentoM SIAC (nemo Ne A40-197598/2023).

22 B okta6pe 2024 roga ApOUTpakHBIH Cya ropoaa MOCKBBI NPU3HAI W NPUBE] B MCHOJIHEHHE apOMTPaskHOE

pemernie CMAIL B monbe3y poccuiickoi moacankimonHoi koMnaann AO «CunoBsie Mammaey (zeno Ne A40-
20468/2024).

2 FAQs: What is SIAC Gateway?

24 Arbitration Rules of the Singapore International Arbitration Centre, 7 Edition, 1 January 2025 (« ApouTpaHbIii
peraament SIAC»).

% Ap6urtpaxusiii permament SIAC, pasuio 11.1.

% Ap6urpaxusiii permament SIAC, npasuio 12.1.

21 Apbutpaxubiii permament SIAC, Ipunoxenue 1, naparpad 1.

Chamber of Arbitrators - Ne 05 (1) suBaps - utonp 2025 26 .
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TIOJIy4eHUSI PETUCTPALIOHHOTO0 cOOpa 3a HA3HAUCHHE YpPE3BBIYAWHOTO apOuTpa |
JIeTIO3UTOB.

C 1 sauBaps 2025 1. Apbutpaxssiii pernameHT SIAC Takoke 3akperuiser npaBo
CTOPOHBI TIO/IaBaTh 3asBJICHHE O BBIHECCHUH 3AIIUTHOTO MPEIBAPUTEILHOTO TMpHKa3a
(protective preliminary order), mpeamuchIBarOIIero APyrol CTOPOHE HE MPESITCTBOBATH
JOCTIDKSHUIO TISJTH 3aIpalimBaeMoi 00eCIeInTe IbHON MephI.

3HauMMbIM  HOBOBBeZeHHEM ApOutpaxHoro permamenta SIAC  sBrisiercs
ympoleHHas npoueaypa (Streamlined procedure), BO3MOKHOCTh MPUMEHEHHST KOTOPOH
npexycMotpeHa B mpaBwie 13. Kak ykaseiBaer SIAC, nanHas mnporeaypa Obuia
pa3paboTtaHa Ui HECIOKHBIX JeT C HEBBICOKOW CyMMOi criopa. ¥ ApOuTpakHbIi
permamerT SIAC Tarke mpeaycMaTpuBacT BO3MOKHOCTH TPOBENICHUS YCKOPEHHOMN
nporeaypbl  (expedited procedure) 3!, koHcommmaru (OObETUHEHHS) HECKOJIBKHX
apOMTPaKHBIX Pa30MPATEIHCTB B OTHO>? M KOOPAWHUPOBAHMS HECKOJIBKHX apOUTPayKHBIX
paszouparenseT (Coordinated proceedings)®.

Eme omHMM BaKHBIM MPOLECCYATbHBIM MEXaHH3MOM, IPEIyCMOTPEHHBIM
ApOutpaxsabiM  permameHToM  SIAC,  sBisieTCs  BO3MOXHOCTH — MPUCOCAWHEHUS

28 Apburpaxuslii pernament SIAC, ITpunosxenue 1, naparpad 7.

29 Apb6utpaxublii permament SIAC, Ipunoxenue 1, naparpad 25.

30 Highlights of the SIAC Rules 2025; Ap6urpaxusiii pernament SIAC, npasuna 13.1. u 13.3. Jlaunas npouenypa
npuMensiercsi, eciau: (1) CTOPOHBI JOCTHUIIIM COTJIALICHHS O €€ NPUMEHEHHH 10 (OPMHUPOBAHHS COCTaBa
apbutpaxka; 6o (2) cymma cnopa ue npessimaer 1 000 000,00 cuHranypckux A0IapoB B 3KBHBaJICHTE (OKOJIO
744 000,00 momtapoB CIIA 1mo cocToSIHHIO Ha IaTy IMyOJIUKAIIMH CTaThH), €CIIH TOJIBKO [Ipe3neHT He OmpeIenuT
IO 3asBJICHUIO OJHOM M3 CTOPOH, YTO JaHHAS MpOIeaypa He MOJDKHA IPUMEHATHCS. CTOPOHBI MOTYT HCKIIFOUUTH
npuMeHeHne npasmia 13 Apoutpaxsoro perimamenta SIAC.

31 ApGurpaxusiii pernament SIAC, npasuna 14.2 u 14.4. Jlannas npouenypa npumensiercs, ecau: (1) Ha naty

3asBJICHHUS CymMMa criopa Haxomurcs B quama3oHe cebime 1 000 000,00 cuHramypckux aoJuiapoB, HO He Ooliee
10 000 000,00 cuaTamypckux moiuapoB B dkBuBaieHTe (okono 7 440 000,00 mommapor CILA); (2) Ha maty
3asBieHus cymMma cropa He mpessimaer 1 000 000,00 cuHramypckux TOJUIapoOB B DKBUBAJICHTE, W [Ipe3naeHT
OTIpENIeTINII, YTO YNPOIIEHHAs Hpolexypa He JODKHA NMPUMEHAThCS K apOMTpaXKHOMY pa3OMpaTenbCTBY; JTHOO
(3) oOcrosATENBCTBA Nlena ONMpAaBIBIBAIOT MPUMEHEHHE JaHHOH mnpoueaypsl. CTOPOHBI MOTYT HCKIFOYHTh
npuMeHeHne npasmia 14 Apoutpaxnoro perimamenta SIAC.

32 Apb6utpaxubiii permament SIAC, mpasuma 16.1 u 16.8. OObeanuHeHHE apOMTPaXKHBIX Pa30UPaTENbCTB 10

(dopMupoBaHHUs cocTaBa apOHTpaXka JAomyckaeTcs, ecnd: (1) Bce CTOPOHBI cOTIacHBI Ha oObequHEHHE; (2) Bce
HCKH, BCTPEYHBIE UCKH M KPOCC-MCKH 3asBJIEHBI 110 OJJHOMY apOMTPa)XKHOMY COTJIalIeHuIo; 100 (3) apOuTpaxxHbie
COTJIANICHUS SBIISIOTCS COBMECTHMBIMY H: (1) CIOPBI BOHUKIIH M3 00111ero (-uX) mpaBooTHOMmMeHus (-); (ii) copsl
BO3HHKJIM U3 JIOTOBOPOB, BKJIIOYAIOIINX OCHOBHOW JIOTOBOP M JOIOJHHUTENLHBIH J0T0oBOp (-bI); Wi (iil) cropbl
BO3HMKJIM M3 oOmeil chnenku wim psina cuenok. Iocne ¢dopmupoBanust cocraBa apOuTpaxa oObeIHMHEHHE
apOUTPaKHBIX Pa30MPATENBCTB JIOMYCKASTCs IIPH COOJIIOICHIHN YCIIOBHH, YKa3aHHBIX BBIIIE, & TAK)XKE €CIIA COCTaB
apOuTpaka B apOUTPaXHBIX pa3OUpaTENbCTBaX COBIAAAET, JIMOO COCTaB apOUTpaxa cHOPMHUPOBAH TOJBKO MO
OJIHOMY W3 apOUTPaKHBIX Pa30UPATEIHCTB.

3 Ap6urtpaxusiii pernament SIAC, pasuna 17.1. u 17.3. Yka3zaHHbBIA MEXaHU3M MOYXET OBITh IPUMEHEH B CITyUasXx,

KOTJla B IBYX WK 0oJiee apOUTpakHBIX pa30HUpaTenbcTBaX chOPMUPOBAH OJUH M TOT )K€ COCTaB apOHWTpaxka U B
paMKax JaHHBIX pa30HpaTe]bCTB BO3HUKAIOT OOLIME BOIPOCH MpaBa wwik ¢akra. JaHHBI MeXaHU3M
npeanonaraer, 4rto: (1) pasOupaTeNsCcTBa MPOBOIATCS MHAPALICTBHO WU IOCIENOBAaTelbHO; (2) nmema B
pa3dupaTenbCTBaX paccMaTpUBAIOTCS COBMECTHO C COTJVIACOBAHMEM BCEX MPOLECCYalbHBIX BOIPOCOB; JIHOO
(3) moboe wu3 pa3OHpaTeNbCTB MPUOCTAHABIUBAETCS [0 NPUHATHS pPENIEHHS [0 KaKOMY-JIHMOO HHOMY
pazouparensCTRy.
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JIOTIOJTHUTEIIBHBIX CTOPOH (joinder) k apOuTpakxHOMY pa30MpaTeIbCTBY B KAUeCTBE HCTIIA
WM OTBeTYHKA. >

C 1 smBaps 2025 r. ipu paccmorpenun criopa B SIAC ctopoHbl apOUTpaskHOTO
pa3OHpaTenhCTBa TakKe BIPaBE OOpaIaThCs K COCTaBy apOWTpaka 3a BBIHECEHHEM
OKOHYATEIHHOTO M 00S3aTEIbHOTO TIPEIBAPUTEIHHOTO PEIICHUS 10 JIFOOOMY BOTIPOCY,
KOTOPBI ITOTSKUT Pa3pEIICHHUIO B XOJI¢ apOUTPayKHOTO pa30rpareibcTra. >

Kpome Toro, Apoutpaxusiii pernameHT SIAC fommyckaet oTka3 B TpeOOBAHUSIX WITH
BO3pakeHUsIX Ha panHed cramuu (early dismissal of claims and defences)®, a Taxxe
HPEIOCTABIIAET CTOPOHAM BO3MOXKHOCTB TMOJYYUTh OOecTieUeHne pacxooB (Security for
COStS) B COOTBETCTBHH C IpaBmiIoM 48 1 obecnieueHue ucka (Security for claims) cormacuo
npaBuity 49.

OCHOBHBIE pacxoibl Ha apOUTPaX B COOTBETCTBUU C APOUTPAKHBIM PErIIaMEHTOM
SIAC Bximrouarot: (1) peructparionssiii coop — 3 000,00 cuHramypcKux 10/U1apoB (OKOJIO
2 200,00 mommapos CIIIA) myist cTOpoH M3 WHBIX, ToMUMO CHHTAITypa, FOPUCTUKITNI; a
Takke (2) aIMIHUCTPATUBHBIA cOOp, MAKCUMAJIBHBIN pa3Mep KOTOPOTO pacCUUTHIBACTCS
Ha OCHOBAaHMM CyMMBI CIIOpa; MO OOIEMy TMpaBWiy, MWHAMAJIBHBIA pa3Mep
aIMUHUCTpaTUBHOTO cOopa cocraisieT 5 000,00 cuHramypckux 0uIapoB (IIPUMEPHO
3700,00 mommapoB CIIA) B o6brunbix ciydasx 1 2 500,00 cuHramypckux I0JmiapoB
(mprmepno 1 900,00 momnapos CIIA) B ynpoIiieHHbIX CiTy4asix; 1 (3) ToHOpap apOUTpPOB,
MaKCUMaJbHBIN pa3Mep KOTOPOro Ha OJHOTrO apOuTpa pacCUMTHIBACTCS HA OCHOBAHUH
CyMMBI criopa.’’

3. MexayHapoanblii apouTpakubiii nentp Jlyoas

MexayHapoaHblii  apOutpakabiii 1ieHTp JyOas (amrn. Dubai  International
Arbitration Centre) («<DIAC») — omHO U3 JMAMPYIONINX PETHOHATBHBIX apOUTPAKHBIX
yupexaenuil Ha bimokaem Boctoke, pacnionoxennoe B OAD.

CormacHo TaHHBIM COBMECTHOTO uccienoBanus Queen Mary University of London
u White & Case, 8 2021 roxy DIAC Bxomut B Tomn-10 apOMTpayKHBIX MHCTHTYTOB Ha

UTPaXHBIH periIaMeHT ., IpaBuio 18. OJIOKeHHE O pacxonax. JlaHHBIH MeXaHW3M MOXXET OBITh
% Ap6 SIAC,, 18.1, II 0

WCTIONIb30BaH MPHU COOMIOCHUH CIEAYIOMUX yciaoBuii: (1) Bce CTOpOHBI, BKIIOUYAs JTOTOJHUTEIHHYIO CTOPOHY,
COTJIACHBI HA MPUCOEIUHEHHE TTOCIEIHEH K apOUTPasKHOMY Pa3OHpaTenbCTBY; 1100 (2) OMOIHUTEILHAS CTOPOHA
prima facie cBsi3ana apoutpaxHsiM cornamieHreM. [Ipu 3ToM, CTOpOHA, MOJAOIIAs 3asBIEHHE O MPUCOESTUHEHUN
JIOTIOJTHUTEIBHOW CTOPOHBI K apOUTpaXHOMY pPa3OMpaTeNbCcTBY 00s3aHA YIUTATUTH COOTBETCTBYHOIIUH
PETUCTPAIIMOHHEIH cOOP.

35 Ap6urpaxnsiii pernament SIAC, npasuno 46.1. CTopoHa BIpaBe pealu30BaTh yKa3aHHOE MNPaBo B CIEMYIOMINX

ciy4dasx: (1) CTOPOHBI COTJIAIIAIOTCS, YTO COCTaB apOUTpa)xa MOKET pa3peuInTh COOTBETCTBYIOUIMIA BOTPOC Ha
NIpeIBapUTEIbHON OCHOBE; (2) CTOpOHA-3asBUTEIb MOXKET IPOJIEMOHCTPUPOBATH, YTO pEIICHHE BOIpOCca Ha
IIpe/IBapUTEIHHON OCHOBE OYAET ClIOCOOCTBOBATh SKOHOMHUH BPEMEHH U 3aTpar, a Takxke Ooiiee 3pPpeKTHBHOMY U
OIIepaTMBHOMY pa3pelleHuto cropa; Win (3) oOCTOsATENbCTBa Jesla HHBIM 00pa3oM ONpaBJbIBAIOT pa3pelleHne
BOIIPOCa Ha NpeIBapUTEIHHON OCHOBE.

%6 ApGurpaxusiii permament SIAC, mpaBmio 47.1. CropoHa BopaBe 00paTUThCS K COCTaBy apOUTpaxka c

COOTBETCTBYIOIIUM 3asBICHUEM B CIEAyIOMMX ciydasx: (1) TpeboBaHMe Wi BO3paKEHHE SBISETCS OYEBUIHO
HEOOOCHOBAaHHBIM C TIPABOBOI TOYKHM 3peHus; (2) TpeboBaHNE WIIM BO3PaKEHHE OUEBHIHO BBIXOAMT 32 MPEAEIIBI
IOPHUCIMKIMH COCTaBa apOuTpaxa.

37 Apb6utpaxublii permament SIAC, TTonosxkeHHE 0 pacxojax.
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bmxaem Boctoke.® TlomynsspHOCTS TIEHTpa BO3pocia Mociie ero peopMUpOBaHUS B
2022 romy, korja ObUIM TPUHATHI HOBBIE apOUTPaXKHbIE IMPaBHJIA, BO MHOTOM
3aUMCTBYIOIIME JIyUIlIMe MPAKTUKUA OT TaKWX aBTOPUTETHBIX opraHuzaimii, kak ICC u
LCIA%,

Cpemu KTI0UeBbIX U3MEHEHUH — 0oJiee THOKasi U COBpEMEHHas Ipolielypa: rmojiaqa
JOKYMEHTOB MOXKET OCYILECTBIISITHCS B 3JIEKTPOHHOM BUJIE, CIYILIAHUS JOIMYCKAOTCS B
OHJIalH-OpMaTe, 4TO OCOOCHHO BaXXHO B YCJIOBHSX TIIOOATHHOW MU(MPOBHU3AIMHA U
OTPaHMYCHHOTO TepeABKeHHsA. BBemeHa ycKOpeHHas Tpolenypa apOuTpaxa,
MPEToaraoias BbIHECCHUE PEIICHUsS B TEUEHHE BCErO TPEX MECALEB IO JIenaMm,
MOAMAAAIONMM T[0T KPUTEPUM CPOYHOCTH M OTHOCHTEIILHO HEOOJBIION CTOMMOCTH
criopa.*

Eme omHMM BaXHBIM HOBIIIECTBOM SIBIISICTCS BO3MOXKHOCTh  HAa3HAUCHHMS
Ype3BbIYAHOTO apOHTpa, KOTOPBIM MOYET BBIHOCHTH OOECIICUMTENILHBIE MEpHI 0
dbopMupoBaHus apOUTPAKHOTO COCTaBa — MEXAHW3M, BOCTPEOOBAHHBIA MpPHU
HEOOXOIMMOCTH CPOYHOM TIPABOBOM 3aIUTHL*

B 2023 romy DIAC 3apeructpupoBan 355 nen. CtopoHamu apOUTPa)KHBIX
pa3OuparenbCTB SBIBUIMCH Jmia w3 49 crpan, Brmoyas CayloBcKylo ApaBHio,
Bemiko6putanuto, Uunuto, Karap, CIIIA. Haubonee cymectBeHHbIii npoueHT B 2023
rofy cocTtapisum cTopoHsl U3 OAD (72 %), Ha BTopoM MecTe — CTOpOHbI 13 CayI0BCKOM
Apasun (4,1 %). Taxke uzBectHO, uto 10 MpaBwiaM DIAC paccmaTtpuBaivch COphI ¢
yuactueM ctopoH u3 Poccuu (5), Apmennu (2), [Tombim (2), Jlutset (1), Ykpaunst (1) u
VY30ekucrana (1).42

AHTTIMACKHMIA SI3BIK SIBIISUICS SI3BIKOM apOMTPaKHOTO paz0OuparessctBa B 94 %
ciydaeB.*®

OcHOBHOI ~KaTeropwel CcHopoB, paccMmatpuBaeMbix 1o mpaBwiam DIAC,
TPaIUIIMOHHO SIBIISIIOTCSI CIIOPBI, CBSI3aHHBIC C HEIBMKUMOCTBIO M CTPOHMTENHCTBOM. B
2023 romy ykazaHHBIE CTIOPbI COCTaBUIN 59 % OT 0011Iero Koam4yecTna Je.

B monapmnsiroriem OONBIIMHCTBE JIENT MECTOM apOuTpaka sBisuics Jmbo [lyOaii
(50 %), mbo MexayHapoausii ¢uHaHcoBbId HeHTp Jybas («DIFCy») (49 %). #
[TpumMeyaTesibHO, YTO HECMOTPS Ha 3asBICHHBIA MPOAPOUTPAKHBIA KypC, MPH BLIOOpE
JyOast B KauecTBe FOPUINIECKOT0 MeCTa apOuTpaxka CIeIyeT YUUTHIBATH CIOKUBITYIOCS
CyZ€OHYIO NPAKTHKY.

[To namemy mHenuto, nmoaxoabl cygoB OAD (3a mpenenamu DIFC) He Bcerna
MOYKHO Ha3BaTh npoapouTpaxubiMu. Hanpumep, cyist OAD KkpaiiHe cTporo OTHOCSITCS K

38 2021 International Arbitration Survey: Adopting Arbitration to a Changing World, page 10.
39 JToHaoHCKMI MEXLyHApOAHbIH apOUTPasKHbIH CyI.

40 DIAC Arbitration Rules (2022), Article 32.

4 DIAC Arbitration Rules (2022), Appendix I1, Article 2.
42 DIAC Annual Report 2023, pages 17, 28 — 29.

4 DIAC Annual Report 2023, page 49.

4 DIAC Annual Report 2023, page 45.
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BOIPOCaM TIOJMMCAHUS apOWUTPAKHBIX PEIICHUH, paccMaTpyBasi WX Kak AJIEMEHT
MyOJIMIHOTO TIOpsiKa. “° VI3BeCTHO Tarke O TOM, YTO CChUIKA Ha THUIIOBBIC YCIIOBHS
(manpumep, FIDIC), copeprkaiue apOWTpaXHbIE OTOBOPKHM, HE BCErja IpU3HAETCs
cymamu OAD B KadecTBe JocTaTouHoi.*® Kpome Toro, cymsl OAD uHOrma mpru3HaBaIM
apOUTPaKHYIO OTOBOPKY HEICHCTBUTEIBHOW B ClTyyae MPHU3HAHUS HEJNCHCTBUTEIHHBIM
OCHOBHOTO JJOroBopa.*’

Cynmet DIFC pemoHcTpupytoT Oojiee CAEp:KaHHBIA TMOAXOJ, OrpaHUYMBas
BMEIIATEIECTBO B apOUTPaKHBIN Mporiecc. B wacTHOCTH, cynebHas mpakTrka cynoB DIFC
CBUJICTEIILCTBYET O KpaliHe OrpaHUYeHHOM [PUMEHEHHH KaTerOpur HapyIIeHUs
nyomuHoro nopsiika OAD Kak OCHOBaHMWS Uil OTMEHBI WM OTKa3a B MPHU3HAHUU U
TIPUBEJICHUH B UCTIOJTHEHHE apOUTPaXKHBIX peltenuil. B nene Muzama v Mihanti cyn DIFC
yKazaj, 4TO KOPPYNIMOHHBIE AeWCTBUA 3a mpeaenamu OAD He HapylIarOT MECTHBIN
nyommuneii mopsyiok. 8 B nmene Novak v Newland cyn DIFC otka3zaicsi OTMEHSTB
apOUTpa)KHOE pEIICHHE, HECMOTPSl HA HAJIMYME MPOTHBOPEYAIErO Cy/leOHOro aKTa B
JlyGae, ykazaB, 4TO 3TO HE CBUJICTEIIBCTBYET O HAPYILICHUH ITyOIMuHOTO0 ropsiaka.*® B nere
Nazeer v Noah cyn DIFC noauepkHyJ1, 4TO OIMIMOKK B MPUMEHEHHH TIPaBa U CChLIKK Ha
MHOCTPAHHOE 3aKOHOJATENILCTBO, HE 3asiBJICHHBIE B apOUTpake, HE MOTYT CIYKHUTh
OCHOBaHMeM 11 oTMeHbI pernerus. > B geme Novak v Norwood cyn ormerwi, 9to
yCTaHOBJICHHE (haKTa KOPPYIIMU B JPYrod IOPUCAUKIIMA U UCIOJIB30BAHUE CIIOPHBIX
JIOKA3aTeNbCTB HE HapylaeT MmyOimuHbl nopsaaok OAD, eciu OTCYTCTBYET MPHUIOBOP
MECTHOTO YTOJIOBHOTO Cy/a.>!

CoO0TBETCTBEHHO, 0OJIee MPEIOYTUTEIBHBIM BRINISAUT apOUTPaK MO MpaBUiIaM
DIAC ¢ DIFC B kagecTBe MecTa apOuTpaxa.

[MpenmytiectBoM apoutpaska o npasuinam DIAC amst poccuiickux u 6eTopyceKux
CTOPOH SIBJISETCS TO, YTO, B OTJIMYHE OT 00JIee MPUBBIYHBIX EBPONEHCKUX apOUTPAKHBIX
yupexxaenuii, DIAC ¢yukumonupyer B topucaukimu OAD, koTopas COXpaHseT
MOJIMTUYECKUN HEUTPAITUTET U HE TIOJIEPKUBAECT CAHKIIMOHHBIE PEKUMBIL. ITO MO3BOJISIET
CTOpPOHAM MHUHHUMU3UPOBATH PUCKH, CBSI3AHHBIE C CAHKLIUSMMU.

4. TamKeHTCKUA MeKTYHAPOIHbI ApOUTPAKHBINA LIEHTP
TalmKeHTCKUA ~ MEXIyHAapOIHbI  apOUTpakHbld  LEeHTp mnpu  Toproso-
NPOMBINUICHHOW Tanare PecryOmuku  Y30ekucran (anri.  Tashkent International

Arbitration Centre at the Chamber of Commerce and Industry of Uzbekistan) («TIAC») —
ATO MOJIO/ION, aKTHBHO PAa3BUBAIOIINICS apOUTPayKHBIN HHCTUTYT B CpenHet A3uu.

4 Pemenue AnemtsuuonHoro cyna Jly6as ot 29 ampens 2024 r. o geny Ne 11/2024; Pemenne Kaccammonnoro

cyna dy6as pewennn ot 21 anpens 2022 r. o aemy Ne 109/2022.

% Pemenue Kaccammonnoro cyza Jy6as or 3 mapra 2021 r. mo gemy Ne 1308/2020.

47 Pemenue Kaccanmonnoro cyna Jly6as ot 20 urons 2023 r. mo aeny Ne 585/2023.
48 Muzama v Mihanti [2022] DIFC ARB 004.

4 Novak v Newland [2024] DIFC ARB 020.

50 Nazeer v Noah [2024] DIFC ARB 011.

51 (1) Novak (2) Nola (3) Nadim V (1) Norwood (2) Numair [2024] DIFC ARB 012.
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https://www.dc.gov.ae/PublicServices/VerdictPreview.aspx?OpenedCaseMainType=0&OpenedLitigationStage=3&CaseYear=2024&CaseSerialNumber=11&CaseSubtypeCode=393&Keyword=&DecisionNumber=8&lang=&OpenedPageNumber=0
https://www.dc.gov.ae/PublicServices/VerdictPreview.aspx?OpenedCaseMainType=1&OpenedLitigationStage=5&CaseYear=2022&CaseSerialNumber=109&CaseSubtypeCode=440&Keyword=&DecisionNumber=5&lang=&OpenedPageNumber=0
https://www.dc.gov.ae/PublicServices/VerdictPreview.aspx?OpenedCaseMainType=0&OpenedLitigationStage=5&CaseYear=2020&CaseSerialNumber=1308&CaseSubtypeCode=445&Keyword=&DecisionNumber=9&lang=&OpenedPageNumber=43
https://www.dc.gov.ae/PublicServices/VerdictPreview.aspx?OpenedCaseMainType=7&OpenedLitigationStage=5&CaseYear=2023&CaseSerialNumber=585&CaseSubtypeCode=445&Keyword=&DecisionNumber=5&lang=&OpenedPageNumber=0
https://www.difccourts.ae/rules-decisions/judgments-orders/arbitration/muzama-v-mihanti-2022-difc-arb-004
https://www.difccourts.ae/rules-decisions/judgments-orders/arbitration/arb-0202022-novak-v-newland
https://www.difccourts.ae/rules-decisions/judgments-orders/arbitration/arb-0112024-nazeer-v-noah
https://www.difccourts.ae/rules-decisions/judgments-orders/arbitration/arb-0122023-1-novak-2-nola-3-nadim-v-1-norwood-2-numair

B 2021 romy VY306ekucran 3aBepumi pedopmy B chepe MEKTyHAPOIHOTO
KOMMEpPYECKOTO apOHUTpaka, KyJIbMUHALUMEH KOTOPOM CTalo MPHUHATHE 3aKOHA O
MEXTyHapOHOM KOMMEpYECKoM apOuTpake.°? [TocKoJbKy 3akoH ObLT pa3paboTaH Ha
ocHoBe TumoBoro 3akoHa IOHCUTPAJI o MeXTyHapoIHOM TOProBOM apOUTpaxe,
Komuccuss OOH 1o npaBy MeXTyHapOIHOM TOPTrOBIIM Npu3HaIa Y30eKUCTaH MOJICITbHON
IOpPUCAMKIEH. °° VY30€KUCTaH TaKKe SIBISIETCS TOCYAApCTBOM-YYAacCTHUKOM Hbro-
Vopkckoit KoHBeHIH.

JIOTIOTHUTENBHBIM TIPEUMYIIIECTBOM Y30€KHUCTaHA SIBISIETCSI €T0 HEUTpaIbHBIN
CTaTyC Kak IOPUCAMKIMU JJIsI Pa3pelieHus] CIIOPOB C y4acTheM OelIOpYCCKHUX W (MIIN)
POCCUHCKHMX CTOPOH.

Hampumep, B mapte 2023 rona BepxoBsblii cyn PecityOmuku Y30ekucTan npuBet
B ucnoyiHeHue petienre PALL, BeiHeceHHOE B 0Jb3y poccuiickoro juna (AO «3aropckuit
TPyOHBI 3aBO») HECMOTPS Ha TO, YTO OOCTYXMBAIOIMIMK OaHK YKa3aHHOIO JIMIIA
HaxoauIcs 1moj] caHkimsamuy.> 1o MaeHMIO BepxoBHOTO cyna, «[ 10600 donmichuxa o mom,
ymo 6 omuowenuu I aznpomodarxa co cmopoust CLLIA npumenervl cankyuu, He a61aemcs
OCHOBaHUuem OJis OMKA3d 8 NPUSHAHUU U NpusedeHuU 8 ucnoiHeHue pewienus PAL], max
KAK NPU3HAaHue U npueeoeHue 8 UCHOJIHEHUE YKA3AHHO20 PeueHUs He NPOMmUEopedunm u/umu
He yepooicaem nyonuunomy nopsoxy Pecnyonuku Yzoexucmany»

[Tomumo Ttoro, uto TIAC Haxomurcs B TpOapOMTPaKHON M CAHKIIMOHHO-
HEUTPaIbHOM FOPUCAMKIMH, K MPEUMYIIECTBaM JAHHOIO apOUTPaKHOTO YUPEKICHUS
MOKHO OTHECTH HAJIMYME BO3MOXKHOCTH ITPOBOIUTH apOUTpaXKHOE pazoupatenbeTBo: (1)
OHJIaiH; (2) Ha pa3IMYHBIX s3bIKax (Y30€KCKuil, pycckuid, aHrmiickuii). Bee diieHsl
Cexpetapuata TIAC roBopsT Ha pycckoM U aHTIMHACKOM si3bikax. [lonp3oBaremu TIAC
ocBoboxeHb! oT orutarel HJIC, a apoutpsr TIAC — oT oriaTe! Hasiora Ha TIPHOBLT.

VYuaukanpHeiMA  ocobeHHOCTIME  TIAC  sBmsrotes: (1) oTcyTcTBHE
aIMUHHICTPATUBHBIX COOPOB; (2) kommabdoparws ¢ HKIAC.

TIAC He B3UMaeT miaty 3a aIMUHUCTPUPOBAHKE apOUTPAKHBIX pa3OUPATENHCTB U
(bUHAHCHUPYET CBOIO ACSATEITHHOCTD 32 CYET WICHCTBA, yU4EOHBIX IPOTPaMM U MEPOITPUSTHH.

B cenrsiope 2022 1. *®* TIAC u HKIAC npuHsSimM COBMECTHBIA KpOCC-
WHCTUTYIIMOHATBHBI ~ apOMTPaKHBIA  PETVIAMEHT, °  KOTOPBIA  TPEHOCTABIISICT
apOUTPa)KHBIM MHCTUTYTaM BO3MOKHOCTH OKa3bIBaTh BBICOKOKAYECTBEHHBIC YCIYTH TIO

52 3akon PecnyGnuku Y36ekuctan ot 16 ¢despans 2021 1. Ne 3PV-674 «O MexIyHapoJHOM KOMMEPYECKOM

apouTpaxe».

5 Status: UNCITRAL Model Law on International Commercial Arbitration (1985), with amendments as adopted in
2006.

IMocTanoBneHWe aneUIAIIMOHHON HHCTAHIIUU CYAeOHOW KOJUIETHH MO0 YKOHOMHUYECKUM JelaM BepxoBHOTO cyna
PecnyGnuku Y30ekucran ot 2 Mapta 2023 . o geny Ne 4-10-2225/540.
Tam dice, cTpanuia 3.

% HKIAC Press Release dated 19 September 2022 “HKIAC and TIAC sign cooperation agreement to adopt the
TIAC-HKIAC Cross-Institutional Arbitration Rules”.

57 Cross-Institutional Rules of Arbitration of the Tashkent International Arbitration Centre (TIAC) at the Chamber of
Commerce and Industry of the Republic of Uzbekistan and the Hong Kong International Arbitration Centre
(HKIAC).
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https://lex.uz/docs/5294087
https://uncitral.un.org/en/texts/arbitration/modellaw/commercial_arbitration/status
https://t.me/conflicts_jurisdictions_laws/738
https://www.hkiac.org/news/hkiac-and-tiac-sign-cooperation-agreement-adopt-tiac-hkiac-cross-institutional-arbitration
https://www.hkiac.org/sites/default/files/ck_filebrowser/2023%2BTIAC-HKIAC%2B-%2BCross-Institutional%2BRules%2Bof%2BArbitration.pdf

pa3perIeHnIo CIOPOB HAa KOHKYPEHTHBIX YCIOBUSIX. Pactipenenenue 006s3aHHOCTEN MOXKET
BRITVISICTh  chemytonmM  obpasom: TIAC peructpupyer mpock0y 00 apOuTpaxke,
KOMMYHHUIIUPYET CO CTOPOHAMH M COCTaBOM apOWUTpaka, NMPUHUMAET pEICHUE O
npojieHn: cpokoB, B ToM BpeMsi kak HKIAC paspemraer xomaraiictBa 00 OTBOjE,
KOHCONMMIAIMN  (OObEIMHEHNH), TPUCOCAWHEHUH JIOTIOJHUTENBHBIX CTOPOH  JIO
(hopMHUpOBaHKS COCTaBa apOUTPaKa, TPOBEPKE apOUTPAKHBIX PEIIICHHI. >

Pacxompl Ha apOMTpaX B COOTBETCTBHM C COBMECTHBIM periameHTtoM TIAC u
HKIAC sxmouarot: (1) peructpammonnsiii coop B pazmepe 1 000,00 momumapos CIIIA,
yrmiaunBaembiii B monb3y [IAC; (2) ammunucTpatuBHBI cOop B pasmepe 8 000,00
roHKoHrckux nosapoB (okoso 1 000,00 gommapoB CIIIA mo cocrosHMIO Ha Jaty
nmyOJMKauu crathk), yruiaurBaeMsiid B 1op3y HKIAC; (3) coop B pasmepe 8 000,00
TOHKOHTCKUX JIOJUTApOB 3a Ha3HAYCHWE YpPE3BBIYAWHOTO apOWTpa, YIIIadMBacMbIA B
nose3y HKIAC; (4) coop B pazmepe 8 000,00 TOHKOHTCKHX J0JIIAPOB 32 PACCMOTPEHUE
xoJiaraiictea 00 0TBoJIc apOuTpa, yrutaurBaeMblii B oiik3y HKIAC; (5) ronopap apoutpa
B cootBetcTBUH ¢ [Tonoskernem TIAC o pacxomax (2021)%°.

5. MexayHapoaHblii apouTpa:kKHbIi HeHTP MekIyHAPOIHOTr0 (PMHAHCOBOIO
LHEeHTpa «ACTaHa»

MexayHapoaHbIi apOUTPaXHbIN EHTp MexTyHapoqHOro (PMHAHCOBOTO IIEHTpa
«Acrana» (anri. International Arbitration Centre of the Astana International Financial

Centre) («MAILl») — pacronoxeHHpli B Kazaxcrame apOWTpaXHBIA HWHCTHTYT,
JICUCTBYIOIIMI B KA4eCTBE OJTHOTO U3 OpraHoB MekayHapoTHOTO (PMHAHCOBOTO IIEHTpa
«Actana» («KMD®LA»).

Ha teppuropun MOLIA neilcTBYIOT ABa opraHa mno paspemeHuto cnopon: Cyn
MOIIA u MAL. Cyn M®LA mnpenHa3HadeH [Uisl pa3pelleHds CIIOPOB B PAMKAxX
npaBoBoi cuctembl MOIIA. MALL, B cBOtO 04epe/ib, peyiaraet 0osiee rTHOKUiA MEXaHU3M
apOuTpaka ¥ MEAUALMH JII1 KOMMEPUECKHX CIIOPOB.

MAL] neiictByeT Ha ocHOoBe ApOutpaxnoro periiaMeHta M®IIA®, a Ttaxke
I[MpaBun apoutpaka u meauarnun MAIL®L. TTockosbky 3akoHOmaTenbeTBO Kazaxcrana 00
apbutpake He Tpumensiercsi k apourpaxy MALL, ApOutpakHbiii pernamenT MOILIA
(hakTUYECKH BBIMOJHSIET POJIb 3aKOHA 00 apouTpake Ha Tepputopun MOIIA.

Jna npusHanusa u nipuBencHus B ucnonHeHue pemennid MAILL B Kazaxcrane
cienyer ooOpatutbes B Cyn MOIIA, koTopblii BbITAeT TpUKa3 00 HCHOJTHEHUH
apoutpaxxHoro pemienust MAIL 3a npenenamu Kazaxcrana pemenrst MALL npusHarotcst
Y TIPUBOIATCS B UCITOJIHEHUE B COOTBETCTBUHU C HLIO-fIOpKCKOﬁ Konsenmnueii.

%  HKIAC Press Release dated 5 December 2023 “HKIAC and Tashkent International Arbitration Centre launch the
Cross-Institutional Rules of Arbitration”.

% TIAC Schedule of Costs (2021).
60

ApOutpaxkssrii pernameHT M®I[A, ytBepkacHHbI moctaHoBieHrneM CoBera mo ynpaieHuto MOIIA ot
5 nekabpst 2017 1. («ApouTpaxubrii periiamenT MOLA»).

61 TIpaeuna apbutpasxka u Mmeauauun MAILL, yreepxaennsie Ipencenarenem MAIL 19 centaops 2022 r.
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https://www.hkiac.org/news/hkiac-and-tiac-cross-institutional-rules-arbitration
https://static1.squarespace.com/static/5c02f6d29772ae05d0a897a8/t/61dff63d06cd892b8ae6acaf/1642067518132/TIAC+Costs+of+Arbitration.pdf
https://iac.aifc.kz/uploads/AIFC%20Court%20and%20IAC/18b-06-k9-53-0.pdf
https://aifc.kz/wp-content/uploads/2024/06/iac-arbitration-and-mediation-rules-2022-ru.pdf

[MpenmymiectBom apOutpaka B MAILL sBisieTcss To, 9TO y CTOPOH HWMeEETCS
BO3MOXXHOCTh TTOJTYy4UTh OOECTICUHTENIbHBIE MEpbl 0e3 0OpallieHHs] B TOCYIapCTBEHHbIC
cyabl Kazaxcrana. B cury ApOutpaxkHoro periiamenta M®OLIA cTopoHbl apOUTpaKHOTO
pa30OuparTebCTBa BIpaBe Ha OCHOBE MMCbMeHHOTO pasperieHus MALL oOpatutecs B Cynt
niepBoit MHCTaHIMU MOIIA i npuHATHS pelieHuss 00 UCTIOMHEHUH apOUTPa)KHOTO
pemernst MALL wm oGO0l ero dactu 1mo oOecreunTebHBIM MepaM. °2 TTockobKy
pemenust Cyna MOLIA ucnonusitoresa B Kazaxcrane B TOM ke NOPSIKE, YTO U PELLEHUS
TOCYJIapCTBEHHBIX CyJIOB, 0OECTICUUTENILHBIE MEpPhI B paMKax apoutpaxa B MAILL moryt
ObITh HcnioHeHb! B Kazaxcrane Ha ocHoBe nprkasza Cyna MOILIA.

[Tta6-kBaptupa MAIL] pacnonokeHa B AcrtaHe, ero OQUCHI TaKXKe
dbyukupmonupyror B Asnmatel. MAILL mpencraBieH B BOCbMH CTpaHax: ApMeHus,
AzepOaiimxkan, ['pys3us, Keipreicran, Tamkukucran, Typrwms, TypkMeHHCTaH U
V36ekucran. B 2024 romy MALL otkpeut opric B Kutae. Ctpaternyeckoe NprcyTCTBUE
MAIIl B xmoueBbIX permoHax EBpaszum, Mo HalleMy MHEHHWIO, JENACT YKa3aHHBINA
apOUTPaKHBIA MHCTUTYT yJOOHBIM XaOOM JIJIs Pa3pelIeHs CIIOPOB C KOHTpAareHTaMu U3
HentpansHoi A3uun, KaBkaza u EADC.

62 Apb6utpaxHblii permamenT M®IIA, crates 27(2).
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BBIBOP APBUTPA B CAHKIIMOHHBIX PEAJINAX: KAK
N3MEHMNJIOCH HALIE ITPEJCTABJIEHUE O
BECITPUCTPACTHOCTHU U HE3ABUCHUMOCTHN?

Anacracua CuMoHOBA

Ipuenawennsiti  npenooasamens  HUY B3,
PYKOBOOUmMeENb MeAHCOYHAPOOHO-NPABOBOU NPAKMUKU

K&P.Group

Hcxons U3 KI1acCHYecKoro NOHUMaHUST HEUTPaJIbHOCTH, Mbl XOTENU Obl BUZIETD B
Ka4yecTBe apOUTpa Npo(PeCCHOHAIBHOIO M KOMIIETEHTHOT'O IOpPUCTa, KOTOPBIH pazoupaercs
B MEXIyHAapOJHOM YAaCTHOM IPAaBE M CPABHUTEIBHOM IPABOBEACHUH. JTO HE MPOCTO
KBAIM()UIIMPOBAHHBI B HALMOHAJIBHOM IIPABE IOPUCT, 3TO CHELUAIUCT C THOKUM
MBIIIIEHHEM, KOTOPbIA 00J1a1aeT OOLIMPHBIMU MTO3HAHUSIMU B MEXTyHApOJHOM MpaBe U
JIETKO aJalTHPYeTCs K pasiIMyHbIM IpaBonopsakam. FIMeHHO 3Ta rMOKOCTh MO3BOJISIET
OBbITh HEUTPAILHBIM 10 OTHOIIEHHIO K IPABOBBIM CUCTEMaM M METOIaM, IIPOLIECCYaTbHBIM
WM MaTepPUATbHBIM.

B Tekyumx peaqmsx MHOTME NPEACTABUTENM POCCHHUCKUX CTOPOH ObLIM
BBIHYK/ICHBl aJalTUPOBaTh HOBBIE NOAXOABI MpU (POPMUPOBAHUU APOUTPAKHOIO
TpuOyHasia. BpiOop apOuTpa wurpaer pemiaroiiee 3HAYCHHWE 11 OOBEKTUBHOTO M
OeCIIpUCTPaCTHOIO paccMOTpeHHs cropa. OHaKO MHOTHE €BpOIEHCKUe apOUTphl CTaIN
OTKa3bIBaThCSl OT HA3HAUYEHWH M3-32 OMNACEHUH, YTO MX HAIMOHAIBHOCTb WJIM MECTO
NPOKUBAHUSI HE HAKJIA[bIBAIOT HA HUX OrPAHMYEHHS, B OCOOEHHOCTH €CIIM CTOPOHOM
CIIOpa BBICTYIIAET MOACAHKIMOHHOE 0%, KpoMe Toro, CIIOKHO IOBEPUTH B TO, YTO
apOUTpP CMOXKET COXPAHATh HEUTPAIUTET B YCIOBUSIX OECIPELEICHTHOIO CAHKIIMOHHOTO
JIaBJIEHMs1, B OCOOCHHOCTH €CJIM peub UJIET O KaHAuAaType npeaceaatens. ['apaHTupoBath
TO, YTO €BPOINEHCKUIA KaHAUAAT CMOXET COXPaHITh OObEKTHBHOCTb, MOKHO TOJIBKO B
CITydae, €CJIM OH HaXOJUTCS B COCTOSITHUM MH(POPMAIIMOHHOIO Bakyyma. B mHOM ciyyae,
OyIyud TpaKAaHUHOM CTpaHbl, KOTOpas BBeJia CaHKIMU MNpoTuB P®D, ¢ yuerom
MHOTOYMCIeHHbIX 3asBieHnid B CMU u oOuiero HeratuBHOro (hoHa, MOBEPUTH B
COXpaHEHUE HEUTPAILHOCTH KpailHEe CJIOKHO, OCOOEHHO €CIIM Y4YUThIBaTh, YTO B
OOJNBIIMHCTBE CJIy4yacB TAaKWE TMOJO3PEHUsT MMEIOT Moj coboil ocHoBanus. Hepenko

83US arbitrator disqualified from Russia case over LinkedIn post [Electronic resource] Available at URL :
https://globalarbitrationreview.com/article/are-sanctions-deterring-arbitrators-taking-cases
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JOCTATOYHO  OTKPBITh  COIMAIBHBIE CETH H  OOHAPYKHUTh  KPUTHYHBIE U
JMCKPUMHHALIMOHHBIE BBICKA3bIBaHMS, KOTOpPBHIE HE OCTaBISIOT TPOCTPAHCTBA JUIS
COMHEHUM.

He ctout 3a0bIBaTh 1 O pUCKAX, C KOTOPHIMU CTAJIKMBAIOTCSI CTOPOHBI HE TOJIBKO C
TOYKW 3PEHUS TPUHSITUSI OOBEKTUBHOTO DEIICHUS, HO W OTHOCHUTEIBHO TMPHUBEICHUS
peleHNsl B UCTIONHEHNE, KOTOPbIE B IMMPOTUBHOM CIIy4ae 3aTParvBarOT MHTEPECHl 00EHX
cropoH. K npumepy, BepxoBHbII Cy/ OTKa3al B NPUBEACHUNA B UCIOJHEHUE PEIICHUS
apoutpacka FOSFA B cmope wMmexnmy C. Thywissen GmbH w
«HoBoCHOMPCKXIIEO0TPOIYKT», COCIABIINCH HA IIPOTUBOPEUHE ITyOIMYHOMY TTOPSIIKY, a
TaKKe Ha TIPE3YMITIIHIO OTCYTCTBHSI OSCIPUCTPACcTHOCTH apouTpoB. [laHemnb cocrosiia u3
rpaxmaH  Ykpawsbl, BemmkoOpwrannu, J[lamum. Cyn  ykasan, 4YTO OTCYTCTBHUE
OeCTIpUCTPaCTHOCTH W OOBEKTHBHOCTH IPU PACCMOTPEHHH [efla TaKUM COCTaBOM
apOMTPOB IIPE3IOMUPYETCS, MOKA HET JAHHBIX, YKa3bIBAIOIMX 00paTHOE,

[Ipy mOMBITKE COTJIACOBATH HEUTPATBHYIO KaHAWIATYpy apOUTpa eCThb PHUCK
BCTPETHTh KOHTPAPTYMEHT O TOM, 4YTO, B CiIydae BbIOOpa KaHIUIATypbl W3 CTPaHBI,
KOTOpasi He BBOAWIA CaHKIMHU TNpOTUB P®D, oHa OymeT aBTOMATUYECKW HETaTUBHO
HACTpOEHa MPOTHB €BPOIIEHCKHX OIMIIOHEHTOB. B TaHHOM KOHTEKCTE BaKHO OTMETHTb, UTO
CYILIECTBYET NPUHLMIUAIbGHAS PA3HUIIA MEKAY JIOIMyCTUMOM U HEJOIMYCTUMOM (hOpPMOid
NPENB3ITOCTH, KOTOpas ¢ TPEACTaBIsIET Ty CaMyl0 OTKPBITOCTh MBIIIIICHHS,
HEOOXOIMMYTO IS TOCTKEHHSI OOBEKTUBHBIX BBIBOAOB. O HEOOXOAMMOCTH IIEpecMOTpa
cranmaptoB yrmommHan CraBpoc bpekymakwc, ormedas, uYTO OHH TpeOyIOT
HIEPEOCMBICIIEHUSI C YUETOM CHELM(PUIECKOr0 KOHTEKCTa, B KOTOPOM JAEHCTBYET apOUTp, U
POJIH, OTIIMYHOM OT CYIbH B FOCYIapCTBEHHOM cye°.

JlanHasi BYCMBICJIGHHOCTh CTaHIApTOB 3aME€THa ¥ Ha TpuUMepe el B
uHBecTHIMOHHOM apoutpaxe. B ABH Holdings S.A. v Ukraine cropone otkazammi B
OTBOZIE apOWTpa, HECMOTPS Ha (haKT HAJIWYMS aMEPUKAHCKOTO TPaKIAHCTBA, a TAKKe
OTKPOBEHHOM MOIEP)KKM aHTUPOCCUIMCKUX HacTpoeHuii (moanucanue |IBA nexnaparuu,
COMHUTEBHBIE BLICKA3bIBAHKS HA YHUBEPCHTETCKOM BebuHape)®®. B To ke Bpems, B aerne
Rinat Akhmetov v Russia Auapea beepkityHy Oblta oTcTpaHeHa u3-3a rmocra B LinkedIn B
HOMICPKKY YKpauHbl M3-32 CO3MAHUS OIIYIICHUS TPEIAB3SITOCTH, KOTOPOE MOXKET
NPUBECTH HAOMIOmATeNsl K BBIBOAY, YTO apOMTp HE CMOXKET paccMaTpuBaTh JIENo
HE3aBKCUMO U GECTIPHCTPAcTHO® .

5 Onpepgenenune CyaebHoM Konnernm no 3kOHOMUYECKUM cnopam BepxosHoro Cyaa Poccuiickoi ®eaepaumm ot
26.07.2024 Ne304-2C24-2799 no geny NeA45-19015/2023

8 Judicial test of impartiality “a poor fit” for ISDS, argues Brekoulakis [Electronic resource] Available at URL:
https://globalarbitrationreview.com/article/judicial-test-of-impartiality-poor-fit-isds-argues-brekoulakis

% ABH Holdings S.A. v. Ukraine, ICSID Case No. ARB/24/1. Decision on the Claimant’s Proposal to Disqualify Prof.
Sean Murphy dated 15 July 2024.

67 US arbitrator disqualified from Russia case over LinkedIn post [Electronic resource] Available at URL :
https://globalarbitrationreview.com/article/us-arbitrator-disqualified-russia-case-over-linkedin-post
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Takxe CTOUT paccCMOTPETh BOIIPOC O TOM, YTO MbI IIOHUMAEM MO apOUTPOM U3
HEUTpaTbHOM CTpaHbl. SIBJISETCS M KIFOYEBOM €ro HaloHabHOCTh? Kak moctynars B
clly4ae, ecid y apoutpa JABOMHOE rpakaaHcTBO? Kakyro pojib UIpaeT €ro 3THUYECKOe
MPOUCXOKACHUE U TEKYIIee MECTO >KUTeIbCTBA? EcTh jm Apyrue Qakropbl, KOTOpPbIE
CJIeTyeT NPUHSTH BO BHUMaHKE?

PaccMoTpuMm  Heckoibko TpuMepoB. ApOutp Bblpoc B Poccun, OKOHUMI
OakanaBpuaT pOCCHICKOrO YHUBEPCHUTETA, IO3HEE niepeexan B JIOHIOH Uil MOy4YeHus
LL.M, B manpHe#IIeM ocTaics TaMm paboTaTh, MOy CTaTyC OapprcTepa U Ha TEKYIIH
MOMEHT Y€ IMPOXKMBAeT TaM B TedeHue 5 yier. He momepkuBaeT HUKAKOM CBS3U C
POCCHUICKOM AUACTIOPOH, B COLIMATBHBIX CETSX BBICTABIIACT KPUTUUHBIE aHTUPOCCUICKHE
MIOCTBI, yYacTBYeT B MUKeTax. Bropoii mpumep-apoutp poawics B Poccun, B Mitaammx
KJIaccax BMecTe ¢ ceMbeii mepeexan B Hpro-MopK, ydmIics B aMepHKaHCKO# IIKOJE, OTHAKO
BOCIIMTBIBAICSA B CEMBbE POCCHMCKMX AMHIPAHTOB, NOUIEPKUBACT CBSI3b C POCCHUMCKON
KyJbTYpOid. JJOTDKHBI 71 MBI B Ka4eCTBE PEIIaloniero pakropa Mpu3HaBaTh TPAXKIAHCTBO
mna? Wiy ke J[aHHBIA BONPOC INMPE W CTOUT YUMTBHIBAaTh JPyrHe IOKa3aTelu
HAaUMOHAIBHON MICHTH(UKALIMY WM TPUHA]UICKHOCTU?

[Ipodeccop Ileep JlaymB mnpenmaraer 0a3oBoe OOBSCHEHHE 3HAYMMOCTH
HAlIMOHAJILHOCTU apOuTpa B apOUTpake: «CTOPOHBI OOBIYHO MPEAIOJaraloT, He
3ayMBIBAsICh, YTO TIOTEHIIUATBHBIN apOUTP, CKOPEE BCETO, WU AaXke 00s3aTeNIbHO, OyAeT
Pa3IENIATh UACONOTHIO ¥ OOIIME HEHHOCTH CBOEH CTPAHbI, CIIU TAKOBBIE MMEIOTCI»

CTanapTHBIN TECT, KOT/Ia HAMOHAIBHOCTD ONPEAEIAETCS 10 MPaXKIaHCTBY JIMLIA,
JIOBOJIGHO MPOCT B NPUMEHEHHH, OJHAKO, OH HE MOXKET SIBJIITBCS HCUEPIBIBAIOIINM
kputepreM®. BaXkHO y4UTHIBATH HE TOJIBKO TO, I7IE JIMIIO HAXOIUTCS reorpadMuecK, HO
Y UHbIE UJIEHTU(PHUKATOPbI adUITMPOBAHHOCTH JIMLA C TOM WM UHOM CTPAaHOM, a TaKkxkKe
ero cOOCTBEHHBIC B3IISAAbL. Belb aclieKT HaIMOHAIBHOCTH HAC MHTEPECYET He ¢ TOUYKU
3peHust (POpMaIbHOCTEH, a C TOYKH 3pPEHHUSI TOrO, KaK 3TO BIUSET Ha CYObEKTUBHOE
OTHOILEHUE TPAXIAHUHA, CIIEI0BATEIbHO, UMEHHO €ro TpeOyeTcsi OLEHUTh B JaHHOM
BOIIPOCE UCXO0/1s1 U3 (PAKTOPOB, AOCTYIHBIX ISl HALLIETO aHAIN3A.

Kpome Toro, 6osiee mmpokuii oAX01 K BOIPOCY BBIOOpa apOUTPOB CIIOCOOCTBYET
MO3UTUBHBIM HM3MEHEHHSM W JIOCTHYh Pa3HOOOpasusi B MEXKIYHAPOIHOM apOUTpaxke.
Panee mHOTHE SKCIepThl OTMEYadM MpoOIeMy MOHOMONMMH B cdepe Ha3HAYCHUs
apouTpos’’. Tekyas cuTyarys 1aeT HOBbIE BO3SMOKHOCTH JIJIsl HOBBIX SKCIIEPTOB B A3HH,
Adpuxe, crpanax CHI, xkoTopple umeroT xopouiee 00pa3oBaHWE U OINBIT B

%8 pierre Lalive, On the neutrality of the arbitrator and of the place of arbitration, in Swiss Essays on International
Arbitration 23(1984).

8 Ilhyung Lee, Practice and Predicament: The Nationality of the International Arbitrator (With Survey Results), 31
Fordham Int'l L.J. 603 (2007). Available at: https://ir.lawnet.fordham.edu/ilj/vol31/iss3/1

70 The Market for Arbitrators and The Market for Lemons [Electronic resource] Available at URL
:https://arbitrationblog.kluwerarbitration.com/2020/06/10/the-market-for-arbitrators-and-the-market-for-lemons/
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MEXIyHApOAHOM apOHUTpake, HO TOKa HE TOJNy4add JOCTaTOYHOTO KOJIWYECTBA
Ha3HAYCHWA B CHITy ICTOPUIECKOTO MPEIIOYTEHUS B TTOJIB3Y EBPOIICHCKIX apOUTPOB.

MeHsrormmecs: peaiii MeXTyHAPOIHOTO apOuTpaXka TPEOYIOT AOMOITHUTEIBHOTO
MIEPEOCMBICIICHUSI CYIIECTBYIOIIMX CTAaHIAPTOB HE3aBHCHUMOCTH M OECIPHCTPACTHOCTH.
He crout 3a0bIBaTh 00 HMCTOPHYECKOW IETM JAHHOTO CIOCO0a pa3pelIeHusi CIOpOB-
00ecreunTh HEUTPATBHBIN (OPYM, CHOCOOHBI OOBEKTUBHO OICHUTH OOCTOSTEIIHCTBA
nena.

Chamber of Arbitrators - Ne 05 (1) suBaps - utonp 2025 37 .




PA3PEHIEHUE CIIOPOB B TAIIKEHTCKOM MEXIAYHAPO/JHOM
APBUTPAXXHOM HEHTPE (TIAC) ITPU TIIII Y3BEKNCTAHA:
[TPAKTHUYECKOE PYKOBOACTBO JIs1 CTOPOH

Apuana daryJiaesa,

IIpeocmasumensy Cexpemapuama Tawkenmcko2o
MmedxHcoyHapoono2o apoumpadxicrozo yenmpa (TIAC)
npu TIII1 ¥36exucmana

Magmuka Ilynarosa,

Ilpeocmasumenv Cexpemapuama Tawkenmcrkozo
medxncoyHapoonozo apoumpadxcrozo yenmpa (TIAC)
npu TIII1 ¥36exucmana

O cmamoe

JlaHHast ctaThs MOCBsIEHAa 0030py M aHAIM3y OCOOCHHOCTEH apOMTPaskHOrO
nporiecca B TalkeHTCKOM MEXTyHapOAHOM apOuTpakHoM 1ieHTpe (nasiee — “TIAC”
“Ilentp”). B ueHTpe BHUMAaHUSI — HEKOTOpbIE MPOLECCYalbHbIE MEXaHW3MbI U
NPAKTUYECKUE PEKOMEH/IAINH, O KOTOPhIX CTOPOHAM CJIEAyeT 3HATh 10 MHULIMHUPOBAHUS
apOuTpakHOTO pazoupartenbcTBa. Kakue mpoiieccyalibHble MHCTPYMEHTHI PE0CTABIISET
cropoHaMm Permament TIAC, kakue TIOJNOKEHUS  OTPAXKAKOT  YCTOSIBLIYIOCS
MEKIYHAPOAHYIO apOUTPaKHYIO TMPAaKTUKY, M KakKhe acrheKThl TpeOyIoT 0co00ro
BHUMAaHWUSI TIPH TTOJITOTOBKE K apOUTPayKHOMY pa30upaTelbcTBY — 3TH U APYTUE BOMPOCHI
paccMOTpEeHbI B MaTepuare.
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Kpamkoe cooepocanue

= PackppiTie KOHGUICHIINATBHBIX JOKYMEHTOB
= CBUIETEIN

= BosHarpaxaeHue apoOUTpOB

= KoHTposb KauecTBa perieHui

® BbIHECEHME YACTUYHBIX PEIICHUHN
Cnucok ucnoib306aHHbIX UCMOYHUKOS

= ['paxxmancko-npoueccyansHbii Kogexke PY3;

» [locranoBnenue Ilpesunenta PecnyOmuku VY36ekucran ot 05.11.2018
Ne T1IT-4001;

» Pernmament Tamkentckoro Mexaynapoanoro Apoutpaxsoro Llentpa

Co3nmanne TIAC crayo BaKHBIM I1aroM Ha MyTd (POPMUPOBAHMS COBPEMEHHOM U
WHBECTUIIMOHHO-TIPUBIICKATETILHOM ~ MPaBOBOM  WMHQPACTPYKTyphl  Y30EKHCTaHa.
3anymiennslil B anpene 2019 rona B pamkax [lapmwkckoit Heaenu apoutpaxa,C MOMEHTa
coero ocHoBaHusg TIAC BbIpabOTasl yCTOMUYMBYIO MPOLIECCYalTbHYIO NPAKTHKY,
NpPEIOCTaBIsAsl KaK MECTHBIM, TaK M 3apyOeKHbIM KOMIAHUSAM 3()(EKTUBHYIO U
MHCTUTYLIMOHAJILHO HE3aBUCUMYIO IIaTPOPMY JUIs pa3pelieHus] KOMMEPUECKHUX CIIOPOB,
B YAaCTHOCTH, OCIIOYKHEHHBIX MHOCTPAHHBIM 31IeMeHTOM.! B 5TO0i CB3M 3aKOHOMEpPHO
BO3HMKAET BOIPOC: Kak UMEHHO rostoxkeHus Pernmamenta TIAC peannsyrorcst Ha pakTUKe
— B pealbHbIX KeHcax, I KaKI0e MPOLECCYAIbHOE pEIICHHE MMeEET 3HaueHue? B
NOCJICAYIOIIMX PA3[eax YUTATeNro MpeIaracTcsl B3I Ha NOJokeHus PernameHta
TIAC ckBO3b MPU3MY MPAKTUYECKUX CUTYAIIUM.

Bosnacpasicoenue apoumpos: cmanoapmuas NPAKMUKA U 603MONCHbIE
a1bMmepHamu el

TIAC 3akpenui nNpo3pauyHblid U JIECTATM3UPOBAHHBIA MOAXOM K PETYIMPOBAHUIO
apOUTPaKHBIX PACXO0B, YTO OTPAKEHO B PeryiaMeHTe 1 CornocTaBUMO ¢ MEXTyHapOIHOM
NPAKTUKOW U CTAHAPTAMHU.

ApOUTpaXxHbIE pPacXoipbl, KOTOpbIE TMOJUIEKAT OIUIATE B COOTBETCTBUU C
Pernamentom TIAC 2021 roma, BKIIOYAlOT TOHOpAp apOMTPOB B COOTBETCTBUU C
[TpunoskeHremM 0 pacxojiax ¥ PErUCTPAIMOHHBIN cOOp, KOTOPHIM HA MOMEHT HAITMCAHUSI
aBTOpaMu J1aHHOM ctaTtbu cocTaBisieT 950 nomapos CHIA. IIpu 3TOM CTOpOHBI MOTYT
JIOTOBOPUTBhCS 00  aJIbTEPHATUBHOM CXeMe OIUIaThl  (HampuMmep, I0YacoBOM)
BO3HarpaxeHuss apouTpoB 10 dopmupoBanus TpuOyHana, yBenomus CekpeTapuar B
teuenre 30 gHel ¢ MoMeHTa nosydeHus OteeTumkoM 3asBku. [IpumeuarenbHO, 4TO
HECMOTPSI HA HAJIMYHME TAKOH BO3MOKHOCTHM NMOTEHIHAJBbHO CHM3UTH Pacxoibl Ha
TOHOpPapbl apOUTPOB (NPUMEHHWB, K INPHUMeEPY, MOYACOBYI0 CTABKY WJIM JPYroi
aJbTEPHATUBHBIA METO), CTOPOHBI 32a4aCTYI0 00pPaIAlTCH K IIKAJle Pacxo/oB,
KOTOpasi NMPUMEHsIETCH M0 YMOJYAHMI0O M B COOTBETCTBHM € KOTOPO cymMMma
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roHOpapa apouTpa omnpeaejisierci B 3aBHCHMOCTH OT CYMMbI HpeIbSBJIsIEMbIX
HCKOBBIX TpedoBaHuii (ad valorem).

PernmameHTOM MHOTHX JPYTUX apOUTPaKHBIX MHCTUTYTOB IPETyCMOTPEHA CXOKast
NpaKTUKa, TJe 0a30Bas cxeMa OIUIaThl TOHOpapa apOUTPOB (DUKCHUPYETCS HAa OCHOBE
CYMMBI MCKa, HO JIOITyCKaeT KOPPEKTHPOBKU IO JOTOBOPEHHOCTH CTOPOH. Tarke, Kak
MOKA3aHO HA TPAKTUKE JIPYTUX apOUTPaKHBIX MHCTUTYTOB, apOUTpaM MpeajiaracTcs
MUCHbMEHHO  COIJIaCOBaTh  IIOYACOBYIO  CTaBKy, TJi€ 3ayacTyio PeriameHTOM
YCTaHABIIMBACTCSl BEPXHUM TPEJIENT Takoh cTaBkU. HeKOTOpble M3 HUX TaKkKe JIOMyCKAIOT
BKJIIIOYCHHE B TOHOPAphl OIUIAThl BPEMEHM, IMOTPAUEHHOTO Ha IIOE3JIKU, a TakKe
KOMIICHCAIIMIO 3a 3ape3epBUPOBAHHOE, HO HEWCIOJB30BAaHHOE BpEMs IPHU IIO3IHEM
TiepeHoce MIIM OTMeHe CITyIaHuii (U yciioBun yseoMiieHus cropon).’ B TIAC omnara
BPEMEHHU B IyTU MOXKET MPUMEHSTHCS JJI1 MHOCTPAHHBIX apOUTPOB, OJHAKO OHJIAMH-
wiatgopma, 3amymieHHas B 2022 romy, B OOJBIIMHCTBE CIIy4yaeB COKpALAET
HEOOXOIMMOCTb IOE3/I0K, YTO MUHUMHU3UPYET COIMYyTCTBYIOIIME U3AEPKKU. B TO e Bpemst
nomutrka TIAC B yacTu KOMIEHcAlMd 3a OTMEHY OTJIMYAETCSl MEHBILEH CTETIEHBIO
dbopManuzaiy ¥ TMO3BOJISIET MPOSIBISITh Pa3yMHYIO TMOKOCTh C Y4E€TOM KOHKPETHBIX
00CTOSITENHCTB JIeTIA.

Pacuem apoumpasncnozo coopa ¢ TIAC

Apburpaxnbiii cyn TIAC onpenenser Oemo3uT Ui HOKPBITHS PacXo[IOB,
NPOMOPIMOHATBHO PACHPENENIIEMBIX MEXKAY CTOPOHAMH, C HEOOXOAWMOCTBIO IMOJTHOM
OIUIAThI OJJHOM CTOPOHOM IPY OTKA3€ JIPYroM, YTO MPEIOTBPAIIAET OCTAHOBKY IpOLIECCa.
OmHMM M3 NPaKTHKO-OPUEHTHPOBAHHBIX HMHCTPYMEHTOB TIAC sBISIETCS OTKPBITHIA
OHJIAMH-KAJIBLKYJIATOD apOUTPaXKHBIX PACXOOB, TO3BOJIIIONIMI CTOpOHAM 3apaHee
paccunTarh (PUHAHCOBYIO HArpy3Ky Mo ey €lle /0 Hayajga pa30uparesibCcTBa, UToO
MHUHHAMU3HPYET PUCK HEMPEABUICHHBIX 3aTpaT B XO/1€ IPOLECCa.

[Tpu npenwsBnennn BeTpeuHbix UCKOB TIAC ycTaHaBIMBaeT OT/IENbHBIC ICTIO3HTHI,
Yro OJIM3KO K YCTOSBILEHCS MNPAKTUKE apOMTPAXHBIX  WHCTUTYTOB, TI€ AaBAHCHI
TIOJUIEKALIUX yIUIATe COOPOB KOPPEKTUPYFOTCSA TI0 MEPE YTOYHEHHS TPeOOBAHMIA.

Takum o6pazom, TIAC coueraer mpo3payHOCTh U THOKOCTh, 3aHUMasl TTO3ULHIO
MEXKIy CIOCOOOM OfpeseNieHns: Ha OcHoBe cymmbl ucka (ad valorem) u Oornee
JIMHAMUYHBIM T1OJIX0JIOM (Ha OCHOBE II0YACOBOM CTaBKH, COITIACOBAHHON CTOPOHAMM ), UTO
JIeTIaeT ero KOHKYPEHTOCIOCOOHBIM B MEXKTyHAPOIHOM KOHTEKCTE U aIallTUPOBAHHBIM K
PETHOHATIbHBIM HYKIAM.

Packpvimue 0oKkymenmog

B Pernamente TIAC otpaxeH cOalaHCUPOBaHHBIM TIOAXOJ K BOMpoOcam
KOH(DUACHIMATBHOCTY W PACKpPBITHST WH(POPMAIMH, YTO TO3BOJSIET O0ECTICYUTh
CTIPaBEAIIMBOCTD U 3(H(HEKTUBHOCTH ApOUTPAKHOTO pa3drpaTeIhCTRA.

B cootBerctBum co crarbeit 20.1 Pernmamenta TIAC, TpuOyHan HameneH mpaBoM
3ampalmBarh MPEI0CTaBICHHIE TIOKYMEHTOB HJIH JIAHHBIX MEX/Ty CTOPOHAMHU.
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“20.1 Tpubynan modxcem no ceoeil cOOCMBEHHOU UHUYUAMUBE WU NO NPOCbDe
ooHoti u3 Cmopon obs3ame 00y uz Cmoporn npeocmasume opyeou Cmopoue o060t
OOKYMeHm uiu OauHwle.”’

Kak BuIHO 13 BBILICYIIOMSHYTOIO TOJIOKEHHUS, 3alpoc MPEAOCTaBICHUS
JIOKyMEHTOB MOJKET IMPOMCXOIUTh KaK MO MHHUIMaTHBEe camoro TpuOyHana, Tak W 1O
npocs0e OfHOM M3 cTOopoH. Ilpm 3TOM jApyras cTOpoHa BMpaBE BO3PA3UTH IPOTHB
NpEIOCTABIICHHS 3alpalliiBaeMoi HHPOpMAaIK Ha 000CHOBAHHBIX OCHOBAHMSIX, BKITFOUAsT
KOH(HUICHIIMATFHOCTh, KOMMEPUECKYIO W/WIIH TEXHUYECKYIO [IEHHOCTh MH(pOpMAaIUH, a
TaKOKEe HAIMYUE FOPUIMYECKUX WM ITUYECKHUX MPETSITCTBUMA, BKIIOYAS OXPAHSEMYIO
3aKOHOM TauHY.

st obecriedeHnsi 0ObEKTUBHOCTH OILIGHKM TaKMX 3arpocoB TpuOyHaT MOXeET
NpHUBJIEYh CTOPOHHETO 3KcrepTa. Ero 3amaya — nM3y4unTh apryMeHThI CTOPOH U TIPUHSATH
ydacThe B OMNpEACTIeHHH HEOOXOIMMOCTH MPEIOCTaBICHHs TOKyMEeHTOB. [Ipm 3TOomM
TpuOyHanm MOXKET MPUHSTH PEIICHUE O PACKPHITUH JTOKYMEHTOB TOJBKO TPH HATNYUH
prima facie moka3aTenbCTB, YKa3blBalOIIMX HA HapylIeHWe, WM WHOE OOOCHOBaHUE,
HOATBEP>KAAIOIIEE TO3ULIUIO CTOPOHBI, TPEOYIOLEH PaCKPBITHSIL.

Koumponw kauecmea: npoeepka peutenusn apoumpaxcuvim cyoom TIAC

Cornacno Pernamenty TIAC, mpoekT pelieHus: peacTaBisieTcs: ApOUTPaKHOMY
cyny llentpa B Teuenue 30 mHel mocne oOBSBICHUST Pa30MpaTeIbCTBa 3aKPHITHIM IS
00s13aTeIIbHOM TIPOBEpKU — Srutiny.

“...Apoumpaoicnotit. cyo TMAL] mooxcem 6 Kpamuatiuiue CPOKU NPeONOHCUNb
UBMEHEHUsI 8 OMHOWEeHUU Popmbl ApOUmMpasicHo2o peuwienust, a maxice, He 3aMpacuedst
c60600y Tpubynana 6 NpuHAMUU peuleHUus, oopamums 6HUMAHUE HA BONPOCHI,
Kacarowuecs cywyecmea oena. Apoumpasicnoe pewienue ne noonucwvigaemces Tpubynanom,
NOKA OHO He 0000peno Apoumpasichvim cyoom TMAL] 6 omuowenuu e2o gpopmol.”

Cmamua 27.3

KonmenT mnpoBefeHust scrutiny 3akiro4aeTcss B TOM, YTOOBI BBISBUTH
MOTECHITUAJIbHBIC HEIOCTATKH B OTHOIICHUU (DOPMBI PEIIEHUs], KOTOPhIE MOTJIM Obl CTaTh
OCHOBAHUEM [Tl OTKa3a B MPU3HAHWUHM U TIPUBEJICHUU B UCTIOJIHEHUE PEIICHUS B MECTE
apouTpaxa WIM B JPYrUX IOPUCAMKIMAX. TakuM 00pa3oM, NpOILEeCC IMPOBEPKH
TIPE/ICTABIISIET CBOETO POJIa MPEBEHTUBHBIN HHCTPYMEHT, HAIIPABJICHHBIN Ha 00CCTICUCHNE
BBICOKOTO KauecTBa apOWUTPaKHBIX PEIICHUH W WX HMCIOJHUMOCTH KaK Ha TEPPUTOPUH
V30eKucTana, Tak U 3a Ipeenamu.?

Boinecenue uacmuunozo peuienun

B kakux cioydasx CTOpOHaM MOXKET OBITh II€JeCO00PAa3HO BOCIHOJIB30BATHCS
BO3MOJKHOCTBIO BBIHECEHHS YACTHYHOTO apOUTPAKHOTO pereHus?’

1. Korma w4acrp Tpe0OBaHMii 3aTparuBaer OOLIECTBEHHbIE WHTEPECHL.

Hanpumep, nena o B3bICKAaHWM 33JI0JDKEHHOCTH B CIIOPAaX, BBITEKAIOUMX W3

Chamber of Arbitrators - Ne 05 (1) sHBapsb - utonp 2025 41 .



CTPOUTEJIBHBIX JIOTOBOPOB, YAaCTO TPEOYIOT OLEHKM CTOMMOCTH U KayecTBa
paboT, 4TO 3aHUMAET ONpe/IeNICHHOE BpeMsl. Y UUTHIBAsL, YTO TOJ0OHBIE CIIOPHI
CBsS3aHbl C MpaBaMu paOOTHUKOB, TpuOyHam MOMKET BBIHECTHM YAaCTUYHOE
peleHre Mo OeccriopHO CyMMe. OTO MO3BOJISET CBOEBPEMEHHO CHU3HTH
JABJICHUE HA CTOPOHBI B BONpOCax OIUIAThl TPyJa, MHUHUMH3UPOBATH
COLIMAJIbHBIE PUCKU U YCKOPUTH apOUTPaX.

2. Korna yacts TpeGoBaHMil sIBJIsIeTCS NPeABAPUTEIbHBIM YCJIOBHEM JIsI
Apyrux pemennii. Hampumep, neHCTBUTEIFHOCT KOHTPAKTa MOXET OBITH
OCHOBOM Ul MOCJIETYIONIMX PELICHUH O HApyLIEHUH U pa3Mepe YOBITKOB.
YacTuyHOE pelIeHHE IMOBBIIIAET KayecTBO U A(PQPEKTUBHOCTH MPOLEAYP,
YCTpaHsIET 3aJACP’KKU M3-3a HEOIIPEAETIEHHOCTH CTaTyca IOrOBOPA M COKpAILaeT
yOBITKH CTOPOH.

3. B wmensix of0ecrieyeHHsl HANJIEKALIET0 PeryJMpoBaHus (UHAHCOBBIX
acIeKTOB apOMTPAXKHBIX PacxoaoB. ApouTtpaxxkHoe pazoupatenscTBo B TIAC
HE MOXKET ObIThb MHULMHUPOBAHO JO MOJHOM YIUIAThl apOMTpa’kKHOTrO cOopa.
Pernmament TIAC ycTaHaBIMBaeT COJMAAPHYIO OTBETCTBEHHOCTb CTOPOH 3a
BHECCHUE aBaHCOBBIX JIETIO3UTOB U JOMYCKAeT OIUIaTy apOMTpakHOro cOopa
OJTHOM CTOPOHOW B Ciy4ae, €CIv Jpyrasg CTOPOHA HE HCHOJHSIET CBOU
00s13aTeNIbCTBA B YCTAHOBJICHHBIN CpoK. IIpn HeBHeceHUM OJHOM M3 CTOPOH
cBoeii 10, PersiameHT npeocrapiisieT BO3MOKHOCTH CTOPOHE, IOJTHOCTHIO
oliIaTUBIIE pacxoabl, o0paTuTbcss K TpuOyHany ¢ 3ampocom o
BbIHECCHMH YaCTUYHOIO pelIeHHs, 00s3bIBAIOIIero APYryl) CTOPOHY
KOMIICHCHMPOBATh HEYINIAYEHHYK) CymMMYy. J[aHHBII MEXaHU3M I103BOJISIET
TpuOynany 3ppekTUBHO perympoBaTh (PMHAHCOBBIE ACMIEKTHI M 00ECTIEUMBATH
3aIIUTy UHTEPECOB CTOPOHBI, OTIATUBLIEH IEMO3UT MOJHOCTHIO.3

FOpucoukuuonnslit acnekm 4acmuuHbvIX peuleHuil

B mpakTrke MOTyT BO3HHKATh CUTYallMH, KOT/Ia OTBETUYMK OTKA3bIBAETCS OT OTUIATHI
apOUTPaKHOTO JETIO3UTa, CChUTASICh Ha IOPUCIUKIIMOHHBIC BO3PAYKEHUS M YTBEPKIAs], UTO
ocriapvBaHue IOpUCHUKIMKU TpuOyHama OCBOOOXKHAET €ro OT OOSI3aHHOCTU HECTH
pacxofpl:

Bo3pa:keHusi MPOTUB /JIeICTBUTEILHOCTH OCHOBHOIO 10roBopa. OTBETUMK
MOKET YTBEpXKIaTh, YTO OCHOBHOW JOTOBOP HEACHCTBHTENCH, YTO, MO €r0 MHEHHIO,
JIOJDKHO OCBOOOKIATh €ro OT OOS3aHHOCTH OIulaThl. B TO ke Bpems [OKTpHHA
aBTOHOMHOCTH (separability) apOuTpaskHOM OrOBOPKH T'apaHTHUPYET, YTO apOUTPAXKHOE
COTJIAIICHHE OCTACTCs ACHCTBUTENHLHBIM HE3aBUCHMO OT OCHOBHOT'O JIOTOBOPA.

Bo3pa:xenust npoTus o0bema cnopa. B ciryyae, korjja OTBETUMK yTBEPAKIIA€T, UTO
CIIOp BBIXOJUT 33 paMKU apOUTPAXKHOTO COIVIALICHHS, JOKTPUHA KOMIIETEHIIUH-
KOMIIETEHIMN TaKoKe MO3BOJISIET TpuOyHaTy OnpeessiTh CBOKO FOPUCIUKITIIO, BKITFOUAsT
BOIIPOC O TOM, TTOJJICIKHUT JI BECH CTIOP WM €T0 YaCTh PACCMOTPEHHUIO B apOUTpaxKe.
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Hcnonnenue UaCMuUYHbBIX peuieérnue 0 63blCKanuu Heynﬂaueuublxpacx0003

[Tpu npuHsATHUH pEleHrs 0 BO3MEIIEHUH HEYIUIAUeHHBIX PACXOA0B apOUTPAKHBIHN
TpuOyHa NO/DKeH onpenemmTh (popmy pemienus: (1) dactuanoe pemienue win (2)
IPOLICTYPHBIM IIPHKA3.

OCHOBHOE TMPEUMYIIIECTBO YACTUYHOIO PEIICHUS 3aKIIFOYaeTCs B TOBBIIICHUN
BEPOSTHOCTH €0 HCTIONHEHHs B cooTBeTcTBIM ¢ Hblo-IopKckoii konBeHmeii 1958 roga,
NPUMEHUMON K OKOHYATENIbHBIM M YaCTUYHBIM perieHusiM. OnHaKo B HEKOTOPBIX
IOPUCTUKIIMSIX IPOMEXYTOUHbIE petieHus TpulOyHana MOTyT He IPH3HABATHCS B KAUECTBE
peleHni, He3aBUCUMO OT MX Ha3BaHUsI WM ()OPMBIL.

[IpomeaypHpie MpuKa3bl TPEOYIOT MeHbIe (OPMATBHOCTEH W MOTYT OBITh
BbIHECEHBI ObicTpee. Kpome Toro, mporeaypHbIii MpUKa3 MOXKET ObITh BBIHECEH, €CIH
TpubyHa He TOTOB BHIHOCUTB PEILIEHUE O HApYIIEHUHN JIOTOBOPHBIX 00513aTEIILCTB O/THOM
U3 CTOpPOH. XOT MPOLETyPHBIE IPUKA3bl HE MOUICKAT IPUHYIUTEIILHOMY HCHOJHEHHUIO
KaK YaCTUYHBIE PEIICHNS, CTOPOHBI MOTYT JOOPOBOJIBHO MX BBIIIOJHUTE, PYKOBOJICTBYSICh
HPUHLIAIIOM JOOPOCOBECTHOCTH.

Medsicoynapoouwtii apoumpaxic 6 oeticmeuu: onvtm u pocm TIAC

TIAC npomoibKaeT yKperusaTh CBOM O3UIMY KAK OMH W3 BEAYIIMX apOUTPasKHBIX
WHCTUTYTOB B perroHe LlenTpansHoit A3um u 3a ero npenenamu. Ha saBaps 2025 roga
OTMEYAETCsl TPEXKPaTHbIA POCT uuciaa oOpalleHuil ¢ 3asBKaMH Ha apOUTpax o
CPaBHEHMIO C MPEIBIIYLIMM T'OI0M, YTO CBHIETEILCTBYET HE TOJIKO O 3HAUYUTEIBHOM
YBEJIMYECHUH KOJIMYECTBA CIIOPOB, HO U 0 pactyiieM npusHannu TIAC kak a3pdekTuBHOrO
Y HaJI©KHOTO MEXaHU3Ma pa3pelieHns KOMMEPUECKUX KOH(IIMKTOB B JIEIOBOM cperie.

Knrwuesans cmamucmuka 3a 2024 200

B 2024 rony TIAC agmunucTpupoBan 43 nena ¢ MeXXIyHApOIHBIM JJIEMEHTOM, IIPU
3ToM 25% OT 0OIIIETO YKClIa JIENT COCTABIISIIOT CIIOPHI, B KOTOPHIX 00€ CTOPOHBI — UCTEL U
OTBETYHK — SIBJISIFOTCS] KOMITAHUSIMU, HE 3apETUCTPUPOBAHHBIMU B Y 30€KHCTaHE.

[lo cpaBHEeHMIO C ApyrumMu apouTpakHbIMU UHCTHTYTaMu, TIAC nemoHCTpupyeT
3HAUUTEIBHOE COKpAIlIEHUE CPOKOB Ppa3OMpaTesbCTB: CPEIHEE BpPEMsl PACCMOTPEHUS
OJTHOTO JIeJIa COCTABIISIET OT 6-8 MECALIEB, B TO BPEMS KaK B IPYTMX MHCTUTYTAX TAKOW CPOK
MO’KET BapBUPOBaThCs OT 9 1 10 12 Mecsuen.”

Mexnynaponnoe ripusHanne TIAC noarBep knaeTcsi U HOMUHALIMEN OT BEIYILETO
nonmonckoro m3nanust Global Arbitration Review Ha mpemuro “Jlydrnas uaHOBaIms” B
2024 romy 3a pazpaboranHbii coBMecTHO ¢ HKIAC MeXUHCTUTYIIMOHATBHBIN
apOUTPaKHBIN PETJIAMEHT.

Huuoeauuu U nepcnekmuenl

TIAC nponomkaeT BHEOPSATh WHHOBALIMOHHBIE PEIICHUS JJIsl TOBBIILICHUS
apdexktuBHocT. C 2022 roma GYHKUMOHMPYET OHJAWH-IIaTopMa, KOTOopas
aBTOMAaTH3UPYET MO/Iauy 3asBOK Ha apOUTpaXK, XpaHEHHUE JOKYMEHTAIMU U TIPOBEACHHE
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COyIIaHUH C WCMOJb30BAHUEM AaBTOMATHYECKOW CTEHOrpaduu, 4YTO TO3BOJISET
3HAYUTENTHHO CHU3UTH U3/IEPIKKU CTOPOH.

CotpyaaudectBo ¢ 6osee ueM S0 apOUTpaKHEIMU IIEHTPAMK ¥ YHUBEPCUTETAMH T10
BCEMY MHpY, a TaKKe MPOBEICHUE eXEeToAHON Y30eKkckol Henemu apourpaxa (UzAW)
Ipy  TIOJUICPIKKE MHOTHX MEXIYHApOJHBIX OPTaHW3alliid, FOPUIMUYECKUX (HPM,
00pa30BaTeNbHBIX YUEPEKIICHUN U APYTUX apOMTPaKHBIX WHCTUTYTOB CIIOCOOCTBYIOT
NPOJIBIDKEHUIO  Y30€KHCTaHA KaK HEUTPAIHLHON FOPUCIUKIMN IS pa3perieHUs
MEKTYHAPOIHBIX copoB. [IsTas o cuery Y30ekckas Hemens apouTpaska mpoiner 23-26
ceHTs0pst 2025 roma W CTaHeT IEHTPOM MPUTSHKECHHS JUIS BEAyIMX CIEIHAINCTOB B
00JIaCTH MEXIYHAPOMHOTO apOuTpaka M AIBTEPHATHUBHBIX CIIOCOOOB pa3pelicHUs
criopoB. OcoOBIif aKIIEHT B paMKax MPECTOSIISH Helelu Oy/IeT CIellaH Ha TIPAKTHUKE U
OTBITE CIICUATIMCTOB, KOTOPBIE TOJICNISITCS CBOMM YHUKAIGHBIM OIBITOM M KOHKPETHBIMH
NpUMEpPaMH U3 CBOE apOUTPasKHOM MPAKTHKH.
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AUTOMATING JUSTICE: THE IMPACT OF Al ON
INTERNATIONAL ARBITRATION
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“The advance of technology is based on making it fit in so that you don't
really even notice it, so it's part of everyday life.” — Bill Gates

Abstract

The rapid advancement of artificial intelligence (Al) is transforming various
industries, and international arbitration is no exception. As arbitration continues to evolve
in response to globalization and technological innovation, Al is emerging as a powerful tool
for enhancing efficiency, reducing costs, and improving decision-making processes. This
article examines the growing role of Al in arbitration, exploring its key applications,
including document review, predictive analytics, automated legal research, and decision-
support systems.

While Al presents numerous advantages—such as streamlining case management,
increasing procedural efficiency, and enhancing access to justice—it also raises significant
challenges. Concerns related to algorithmic bias, transparency, ethical implications, and the
potential erosion of human judgment remain central to the debate on AI’s integration into
arbitration.

Furthermore, questions about the legal validity of Al-assisted decision-making and
its compatibility with fundamental arbitration principles necessitate careful consideration.

This article critically analyzes both the benefits and risks associated with Al in
arbitration and provides recommendations for its responsible implementation.

Introduction

International arbitration has long been regarded as an efficient and effective means
of resolving cross-border disputes. As businesses expand globally, legal disagreements
inevitably arise, often involving multiple jurisdictions and complex legal frameworks.
Arbitration has traditionally been a preferred method due to its flexibility, confidentiality,
and enforceability of awards under the New York Convention.

Chamber of Arbitrators - Ne 05 (1) sHBapsb - utonp 2025 45 .



However, as global commerce continues to evolve, arbitration must adapt to new
challenges, including the growing volume of disputes, increasing legal complexity, and
demands for greater efficiency.

Artificial Intelligence (Al) presents a transformative opportunity in this space. Al-
driven tools are already being used to streamline various arbitration processes, such as
contract analysis, case law research, and automated document review. Advanced Al models
can assist arbitrators in assessing legal arguments, identifying relevant precedents, and even
predicting case outcomes based on historical data. This technological shift has the potential
to enhance decision-making and improve access to justice.

Despite these promising developments, the adoption of Al in arbitration raises
several critical concerns. Procedural fairness must be maintained to ensure that Al-driven
processes do not inadvertently introduce biases. Transparency is another crucial factor, as
Al models operate through complex algorithms that may not always be explainable to the
parties involved. Ethical implications, including data security and accountability, also need
to be carefully addressed to preserve trust in arbitration proceedings.

This article examines the impact of Al on international arbitration, highlighting both
its benefits and the challenges that must be overcome. It explores how Al can optimize
arbitration efficiency while ensuring adherence to fundamental legal principles and fairness
in dispute resolution.

The Advantages of Al in Arbitration

Efficiency and Speed: Al-powered tools significantly reduce the time required for
document analysis, contract review, and case law research. Machine learning algorithms
can process vast amounts of legal data in seconds, improving the efficiency of arbitrators
and legal practitioners.

Cost Reduction: By automating repetitive tasks, Al minimizes the need for
extensive human labor, thereby reducing arbitration costs. This is particularly beneficial for
smaller businesses that might otherwise struggle with expensive dispute resolution
pProcesses.

Predictive Analytics: Al-driven predictive models can analyze past arbitration cases
and legal precedents to provide insights into likely case outcomes. This can help parties
make informed decisions on settlement negotiations and case strategies.

Enhanced Access to Justice: Al facilitates online dispute resolution (ODR)
platforms, enabling parties from different jurisdictions to engage in arbitration without
physical presence, reducing logistical barriers.
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Challenges and Risks of Al in Arbitration

Bias and Fairness: Al systems rely on historical data, which may contain inherent
biases. If not properly monitored, Al could perpetuate or even exacerbate these biases,
leading to unfair arbitration decisions?.

Transparency and Accountability: Unlike human arbitrators, Al algorithms
operate based on complex and sometimes opaque processes. Ensuring transparency in Al
decision-making is crucial for maintaining trust in arbitration?.

Ethical and Legal Considerations: The use of Al raises questions regarding
liability—who is responsible if an Al-driven decision is flawed? Moreover, Al cannot yet
replace human judgment in interpreting nuanced legal principles and applying them to
specific cases®.

Data Security and Confidentiality: Arbitration often involves highly sensitive
commercial information. Al systems must ensure robust data protection measures to
prevent unauthorized access or breaches®.

Future Prospects and Recommendations

Human-Al Collaboration: Rather than replacing arbitrators, Al should be used as
a tool to assist in decision-making while ensuring human oversight®.

Development of Ethical Guidelines: Arbitration institutions should establish clear
ethical guidelines for Al use to mitigate risks associated with bias and transparency.

Regulatory Frameworks: International regulatory bodies must work towards
harmonizing Al regulations in arbitration to ensure consistent and fair application across
different jurisdictions.

Continuous Monitoring and Improvement: Al systems should undergo regular
audits and updates to improve accuracy and mitigate biases over time.

Conclusion

Artificial intelligence is revolutionizing international arbitration by streamlining
processes, reducing costs, and increasing accessibility. Al-driven tools have the potential to
improve the efficiency and accuracy of arbitration, enabling arbitrators and legal
practitioners to manage complex disputes more effectively.

https://nysba.org/bias-and-fairness-in-artificial-
intelligence/?srsltid=AfmBOorxRQjSXGnimH8AGUXL1mMBtxMyUbxJfAeGCb5LLAzPivKTJEdi&utm_source

%https://nysha.org/bias-and-fairness-in-artificial-
intelligence/?srsltid=AfmBOorxRQjSXGnimH8AGUXL1mMBtxMyUbxJfAeGCb5L L AzPivKTJEdi&utm_source

3https://nysba.org/bias-and-fairness-in-artificial-
intelligence/?srsltid=AfmBOorxRQjSXGnimH8AGUXL1mMBtxMyUbxJfAeGCh5LLAzPivKTJEdi&utm_source

“https://arbitrationblog.kluwerarbitration.com/2024/03/17/navigating-the-main-impacts-of-artificial-intelligence-in-
international-arbitration-insights-from-the-icc-yaaf-workshop/?utm_source

Shttps://svamc.org/wp-content/uploads/SVAMC-AI-Guidelines-First-Edition.pdf?utm_source
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However, the integration of Al into arbitration must be handled with caution. Issues
of procedural fairness, transparency, and ethical considerations remain critical challenges.
Al algorithms, if not carefully monitored, may introduce biases that could undermine the
legitimacy of arbitration proceedings. Additionally, ensuring accountability in Al-driven
decision-making is essential to maintaining trust among parties involved in disputes.

To harness AI’s full potential while safeguarding the integrity of the arbitration
process, a balanced approach is necessary. Collaboration between Al systems and human
arbitrators should be prioritized to ensure that technology complements rather than replaces
human judgment.

Looking ahead, continuous research and development will be crucial in refining Al
applications in arbitration. By embracing technological advancements while upholding
fundamental legal principles, the arbitration community can navigate the evolving
landscape of dispute resolution and enhance the effectiveness of international arbitration in
the digital age.

Keywords: Artificial Intelligence, International Arbitration, LegalTech, Al Ethics,
Dispute Resolution
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OBJECTIONS ON THE GROUNDS OF NON-COMPLIANCE WITH
PRE-ARBITRATION DISPUTE RESOLUTION CLAUSE

Aleksei Korochkin

FCIArb, Chairman of the Chamber of Arbitrators,
Head of Minsk Regional Specialized Legal Advice
Office on Juridical Support to Business, PhD (BSU),
LL.M (QMUL), associate professor

Requirements for pre-judicial dispute resolution clause

Pre-judicial dispute resolution clause is a clause which contains a step or set of steps
for contractual parties to comply with before transferring the dispute to the arbitration or
national court.

This set of steps can prescribe different forms of negotiation, mediation, adjudication,
exchange of pre-arbitration notices and/or just a cooling off period after the notification of
the arisen dispute.

Setting a pre-judicial dispute resolution clause in the contract has some particular
practical purposes:

to inform the other party of the existence of a difference;

to incorporate alternative dispute resolution mechanism in the contract;

to resolve the conflict on its earliest stage;

to avoid time and monetary expenses for arbitration or litigation.

Theoretically everything looks pretty simple. According to the widely recognized
principle of party autonomy, concluding a contract parties can provide in its text everything
they wish in compliance with the applicable law. If parties agreed on definite terms these
terms become an obligatory law in their relationships and none of the party can breach these
agreed contractual obligations. Consequently, if parties prescribe in its contract a pre-
judicial dispute resolution clause, they shall strictly adhere to it. Otherwise, it lacks of logic
and common sense at first to agree on particular terms and afterwards to declare that one
party can breach it unilaterally.

On practice almost all these dispute resolution clauses were formulated
unintentionally, when the crucial conditions of the contract have been agreed on, the other
provisions look just like technically necessary practice. However, as usual the devil is in the
details and when the dispute arises, we recall on the necessity to check the wording of the
particular multi-tiered dispute resolution clause.
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Sophisticated arbitration lawyers clearly know that “drafting a multi-tiered dispute
resolution clause requires specific care because of various mechanisms within different
steps and when drafted without sufficient consideration they bear the risk of being
unenforceable because of the lack of certainty” . In this regard “the key question is whether
these prerequisites have been formulated as a condition for consent or not” . Thus, we should
draw our attention to the words we use in the dispute resolution clauses and to the level of
commitment that we attach to these clauses. Do we want to make these clauses obligatory
for the parties or we just intent to propose to the contractual parties an alternative non-
obligatory way of dispute resolution?

In order to make clear obligatory pre-judicial dispute resolution clause parties should
remember the following rules:

= the language of the clause should be imperative. Dispositive words should be
excluded. In short, parties should use «shall» instead of «may» and «cany;

= the parties should avoid ambiguous phrases that can be interpreted in two
opposite ways. For example, «the parties agreed to discuss the arisen dispute
between them and with the assistance of the third party». How are they going
to discuss it? What tools they can and shall use for this discussion? Who should
take on the role of the third party?;

= the parties should precisely name the way of alternative dispute resolution that
they are going to use: negotiation, pre-claim notice, mediation, adjudication,
etc.;

» the parties should establish the particular order in which the selected
mechanism will be implemented. If it is negotiation — how are you going to
negotiate — via emails, letters exchange, conducting personal meetings, Zoom-
meetings, etc. If it is mediation — it is necessary to set the mediation rules which
you are going to use during the mediation and the process how you are going
to choose your future mediator. It is a good idea to use as a model the pre-
judicial dispute resolution clause that has already been elaborated and proposed
by various arbitral institutions. For example, LCIA Mediation Clause , ICC
Dispute Adjudication Clause , SCC Express Clause . It also will be helpful, if
you set a timeframe for implemented mechanisms;

= it will be useful to set a provision that if one party avoid to respond to emails,
letters, invitations to conduct a meeting, proposal to appoint a mediator, or in
any other form deviate from the prescribed dispute resolution mechanism, the
condition of the dispute resolution clause will be considered as duly fulfilled,;

= it is crucial to stress that dispute resolution clause should be formulated in a
way which will allow one party to have a possibility to recourse to arbitration,
litigation or other dispute resolution mechanisms (in case of multi-tired dispute
resolution clause) without obligatory consent of the opposing party. For
example, if you set the clause stating that negotiation can be considered failed
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only if during mutual meeting between two general directors of the both
disputing parties they cannot reach an amicable agreement in three hours, you
should be fully aware that you will never see on the meeting the general
director of the party, which breach contractual obligation.

Looking on all abovementioned details we understand that dispute resolution clause
should look like a separate dispute resolution contract, which can be separately negotiated
for several days or even weeks. It is obvious that business does not have such amount of
time. Thus, we should encourage arbitral institutions to elaborate a number of dispute
resolution clauses, which can contain different ways of dispute resolutions — negotiation,
adjudication, mediation, arbitration, etc.

It also looks like a good idea to provide business with the respective sets of rules for
negotiation, adjudication, mediation, arbitration, etc., that can be used by the parties in case
of existence of any dispulte.

Business should have a possibility to swiftly pick an appropriate, clear and well-
elaborated set of clauses and rules and incorporate them into their business contracts.

Interpretation of the dispute resolution clause

In case of an ambiguity of wording of the particular dispute resolution clause, rules
for the interpretation of these clauses should be governed by applicable domestic law.

If dispute resolution clause itself does not contain the provision on the applicable law
to this clause, depending on the particular circumstances and relevant conflicts of law rules,
to the dispute resolution clause can be applied the law of the contract, the law of the seat or
the law determined under the principle of the closest connection (e.x. the law of the most
probable place of enforcement).

For example, according to the Article 401 of the Civil Code of the Republic of
Belarus:

«When interpreting the terms of a contract, the court takes into account the literal
meaning of the words and expressions contained in it. The literal meaning of the terms of
the contract in case of ambiguity is established by comparison with other conditions and the
meaning of the contract as a whole.

If the rules contained in part one of this article do not allow determining the content
of the contract, the actual common will of the parties must be clarified, taking into account
the purpose of the contract. In this case, all relevant circumstances are taken into account,
including negotiations and correspondence preceding the contract, the practice established
in the mutual relations of the parties, and the subsequent behavior of the partiesy .

In our opinion, interpreting dispute resolution clause arbitrators should also be guided
by verba ita sunt intelligenda ut res magis valeat quam pereat principle and in case of an
ambiguity interpret the clause as effective rather than wasted.
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Raising objections

In case of filing a request for arbitration without compliance with obligatory pre-
arbitration procedure under the contract, the respondent may raise relevant objections.

Usually, arbitration rules of leading arbitral institutions prescribe to raise objections
no later than:

= in the statement of defence (UNCITRAL 23(2), LCIA 23.3, HKAIC 19.3) or;
= the first pleading on the merits (VIAC 24.1).

In this regard it is critical to note that failing to raise relevant objections can deprive
the respondent to raise objections on the later stages due to waiver provisions.

For example, Article 32 of UNCITRAL Arbitration Rules, which is fully
incorporated in numerous institutional arbitration rules, states that:

«a failure by any party to object promptly to any non-compliance with these Rules
or with any requirement of the arbitration agreement shall be deemed to be a waiver of the
right of such party to make such an objection, unless such party can show that, under the
circumstances, its failure to object was justified».

Considering objections on non-compliance with obligatory pre-judicial proceeding
arbitral tribunal have some options:

= to dismiss the case and propose to file request for arbitration after the fulfilling
all necessary pre-arbitration steps.

At the same time, this option may become an obstacle to applying to arbitration in
cases where the fulfillment of the conditions of the pre-judicial procedure is impossible to
implement, and, consequently, entail justified complaints from the claimant;

= to proceed with the arbitration proceeding, if it is obvious for arbitral tribunal
that contractual pre-arbitration steps are impossible to implement due certain
circumstances (for example, absence of will of the respondent to negotiate with
the claimant in any way).

The usage of this option seems to be a rather dangerous choice, since the statement
of impossibility is an evaluative concept that must be applied at the discretion of the arbitral
tribunal and, in the event of the respondent's loss, the latter will certainly refer to the fact
that the respondent was not allowed to enjoy its right to a peaceful settlement of the dispute,
established in the contract. At the same time, it is also risky because of the fact that the
discretion of the arbitral tribunal may not coincide with the discretion of the judges of the
state court, who will decide on the issue of appeal or recognition and enforcement of the
arbitration award.

= to suspend the arbitration proceeding in order to provide parties with the
possibility to take necessary pre-arbitration steps and then resume the
proceeding;

This option seems the most logical and reasonable, it is only necessary to determine
the time period for which the arbitration process can be suspended. This period should not
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exceed the period specified in the contract, and in its absence, not exceed a reasonable
period, which should be determined by the arbitral tribunal depending on the nature of the
dispute. During the established period the impossibility of compliance with the pre-judicial
procedure may also be confirmed due to the ambiguity of its wording or the circumvention
of one of the parties to comply with it.

Thus, the suspension of arbitration proceedings seems to be the most logical way out
of the current situation, which respects all the rights of the parties and excludes the
possibility of the emergence of additional grounds for an appeal.

The scope

The scope of jurisdiction of the arbitral tribunal may be incorporated in an arbitration
agreement, arbitration rules or lex arbitri.

In accordance with the part one of Article 22 the Law of the Republic of Belarus “On
the international arbitration court”, dated 9 July 1999, Ne297-Z «the arbitral tribunal may
itself rule on its competence, including on any objections regarding the existence or validity
of the arbitration agreement».

Issue of compliance or non-compliance with the contractual pre-arbitration
provisions should be raised before the assessing of the scope of arbitration agreement and
should be regarded as a question of admissibility rather than jurisdiction.

Avrbitration rules of a vast majority of arbitral institutions use the wording similar to
the Article 23.1 of the UNCITRAL Arbitration Rules that states:

«The arbitral tribunal shall have the power to rule on its own jurisdiction, including
any objections with respect to the existence or validity of the arbitration agreement».

The possibility of the arbitral tribunal to state the absence of its jurisdiction in
situation, where the claim is perfectly in compliance with the arbitrational clause, but
doesn’t comply with the contractually obligatory pre-arbitration procedure, in this situation
remains questionable.

In order to remove all doubts in the question of tribunals’ power to decide on the
compliance with the pre-arbitration procedure some arbitration experts make a proposal to
correct relevant provision in the institutional arbitration rules. For example, the following
amendments on the basis of SIAC Rules 2016 were proposed:

«...28.2 The Tribunal shall have the power to rule on its own jurisdiction, including
any objections or procedural issues with respect to the existence, validity or scope of the
arbitration agreement and pre-arbitral steps (if any) and shall have the power to stay the
arbitration pending compliance or completion with pre-arbitral steps (if any) or allow the
arbitration to proceed concurrently with compliance or completion with pre-arbitral steps
(if any)...[Possible amendments shown in underline]» .

In this respect its worth taking a look at the Article 23.1 of the Chamber of Arbitrators
Avrbitration Rules:

«The arbitral tribunal shall have the power to rule on its own competence, including
any objections with respect to the existence or validity of the arbitration agreement» .
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In our view, the term «competence» includes two terms «jurisdiction» and
«admissibility» at once. Consequently, the abovementioned provision empowers the
arbitral tribunal to decide on the compliance with the pre-arbitration procedure in the same
way as with any jurisdictional issues.

Thus, we fully uphold the proposal to make necessary corrections and amendments
in arbitration rules in order to prevent any procedural inconsistences, which can give any
grounds for challenging arbitral awards on the basis of admissibility in future.

Conclusions

In order to make clear obligatory pre-judicial dispute resolution clause parties should
remember that:

= the language of the clause should be imperative;

= the parties should avoid ambiguous phrases that can be interpreted in two
opposite ways;

= the parties should precisely name the way of alternative dispute resolution that
they are going to use;

= the parties should establish the particular order in which the selected
mechanism will be implemented or use model pre-judicial dispute resolution
clause that has been already elaborated and proposed by various arbitral
institutions;

= it will be useful to set a contractual provision that if one party deviate from the
prescribed dispute resolution mechanism, the condition of the pre-arbitration
stage will be considered as duly fulfilled;

= dispute resolution clause should be formulated in a way that gives the party a
possibility to recourse to arbitration without obligatory consent of the opposing
party.

While interpreting dispute resolution clause arbitral tribunals should be guided by
applicable rules, verba ita sunt intelligenda ut res magis valeat quam pereat principle and in
case of ambiguity interpret the clause as effective rather than wasted.

Suspension of the arbitration proceeding in order to provide parties with the
possibility to take necessary pre-arbitration steps and then resume the proceeding is the most
logical way out, which respects all the rights of the parties and excludes the possibility of
the emergence of additional grounds for an appeal.
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